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1 Introduction

1.1 Tax environment

As in any country of the globalizing world, the environment of taxation is rapidly changing
and so are challenges for tax collecting institutions.

The Kenyan economy as well as the Kenyan economic policy is very different from the other
African participant in the Tax Justice & Poverty Research, Zambia. While in Zambia the
focus is upon the exploitation and export of natural resources, it is export orientated industries
in Kenya. Both call for different tax policies and provide for different tax collection
challenges even though there is, of course, an overlap in the area of multinational corporations
and their tax compliance and tax avoidance behaviour. However, Kenya is catching up
regarding the exploitation of extractive resources: Generating 1% of the country’s GDP and
3% of export earnings right now, new discoveries will result in higher contributions within the
foreseeable future.'.

Other challenges, and here we find parallels to Zambia, result from the rural-urban migration
and the relationship between the formal-informal economies. As to the former: People move
increasingly into an urban environment, which implies that they move from the hard to tax
rural economies to a more taxable environment. At the same time, the informal sector
increases with 82% growth faster than the formal economy with 18%.

New challenges and opportunities further arise from developments in ICT: At the one hand,
computerization will take over increasingly jobs from so far salaried workers, which will
impact on PAYE revenue, at the same time transactions via mobile phones open up new
revenue sources as well as new means to investigate into tax compliance to tax authorities. All
this, in turn, raises questions of data transparency, privacy and the right and access to
information.

1.2 Tax policy and system

Taxes matter. People talk about them, complain about them, and try to dodge them when they
can. Businesses also react to taxes, both in how they organize their activities and, perhaps, in
where they carry them out. How people and businesses react in turn affects the level and
structure of taxation. The question to consider in this part is how developing countries may
best design and develop tax policies to achieve whatever their policy objectives might be,

! For this and the following see I1I/1 and (Kenya Revenue Authority, 2015a, p. 371ff.)
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given the complex economic and political environments they face. Practical tax policy is
certainly not immune to the influence of either ideas or vested interests. Several studies
demonstrate the influence of both these factors, as well as the specific political institutions
that in turn reflect these factors, in shaping tax policy

The best tax policy in the world is worth little if it cannot be implemented effectively. Tax
policy design must take into account the legal and administrative dimension of taxation.
What can be done may to a considerable extent determine what is done in any country. Tax
design in developing countries is influenced by economic structure.

e Many developing countries have a large traditional agricultural sector (subsistence
economy) that is not easily taxed.

e Many transitional and developing countries have a significant informal (shadow)
economy that also is largely outside the formal tax structure. The potentially
reachable tax base thus constitutes a smaller portion of total economic activity than in
developed countries. The size of the untaxed economy is in part a function of tax
policy. For example, the high social insurance tax rates levied does create an
incentive for a large informal economy by discouraging employers from treating many
service providers as employees or encouraging the under-reporting of wage levels.
The resulting lower tax revenues often lead governments to raise tax rates, further
exacerbating incentives to evade taxes. Improving tax administration is thus central to
the choice of tax structures and to improving taxation in developing and transitional
countries (Richard M. Bird and Eric M. Zolt, 2003).

¢ A final “hard-to-tax™ area, e.g. in the view of the IMF (International Monetary Fund,
2015a, p. 27) and, as will be shown, in our view are private wealth holder.

At its core a taxation system, i.e. the entirety of tax policy, laws and administration, sustains
the rights of citizens and investors, as well as funding the public and social infrastructure
necessary for economic development and social equity. However, the tax system is made
up of different components and these different threads are often intertwined and
interdependent on each other. The scope of this research is limited to the interaction between

the law regulating taxes, levies etc and tax-like contributions, its administration and reforms.
Issues of policy or the wider context are merely touched upon.

The focus of the research is on the tax system for Kenya; albeit that the wider cultural,
political and social environment provides the backdrop as to what reform might be possible.
At a time when governments want more with less from their tax authority, global
trends in tax administration provides benchmarks for the modernisation of tax agencies.
In the context of countries seeking to modernise their tax system, necessary
prerequisites to tax reform are appropriate rules governing how the tax law is to be
administered, as we have outlined in paper 5 of the introduction (Kabinga, Alt, & al., 2016).

1.3 Long term development strategy and tax policy formulation
process

The long-term development strategy for Kenya is the so-called “Vision 2030”,> whose
implementation began in 2007. When looking up the popular version of it, discovers

2 See www.vision2030.go.ke for available resources.
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immediately its emphasis on competitiveness, when it says in every footer “A globally
competitive and prosperous Kenya”, setting the (neoliberal) tone for the entire document. If
one enters the searchwords “tax”, or “fiscal” one discovers that they are mentioned nowhere,
if one enters the searchword “revenue”, it appears in the context of the informal sector, i.e.
that this sector needs to be developed better and, eventually, be taxed (p.10) and a remark that
the decentralized system of governance implies revenue sharing through devolved funds

(p.22).

A little bit more on taxation is contained in the Second Medium Term Plan 2013-2017: Here,
some lines are contained in chapter 2.5. (“Tax reforms”), and some more lines come under the
heading “Public Service Reforms”. On the whole, however, also this Second Medium Term
Plan indicates that other priorities are more eminent for the Kenyan government regarding the
development of the country than domestic revenue mobilization.

The Vision 2030 continues to be the guiding framework for Budget Statements, the
2017/2018 one included, when the overall goal of the budget was seen to “Creating jobs,
delivering a better life for all Kenyans.” (Rotich, 2017). “The 2030 strategy places FDI at the
heart of the development model,... when the export-led and private sector-driven strategy was
adopted. This means that the main focus of the strategy has been to provide the desired
environment for private sector development” which in turn requires macroeconomic stability.
This is considered to be achieved by a mix of factors ranging from inflation, interest and
exchange rates, monetary policy as well as fiscal policy.” (Waris & al., 2009, p. 22f.).

How important the orientation towards private sector business is reflected in the fact that
“improvement of our business climate as indicated in the move from position 136 in 2013 to
position 92 in the World Bank’s Doing Business Indicators” is presented as first success of
the macro level by the 2017/2018 Budget Speech of the Cabinet Secretary to the Treasury,
ahead of the annual revenue collection (Rotich, 2017, p. 4). Likewise, also KRA in its
Corporate Plan places itself as one aspect (“paying taxes’) within the strategy of creating an
inductive business climate and, by that, obtaining a better rank in the same “doing business”
ranking of the World Bank (Kenya Revenue Authority, 2015, p. 18).

Regarding budget planning, Kenya follows since 2001 the Medium Term Expenditure
Framework (MTEF) budgeting method, see, e.g. (Kenya Revenue Authority, 2015, p. 13). Its
goal is to align budget targets with macroeconomic targets, improve the allocation of
resources to agreed strategic priorities and respect fiscal discipline with accountability.
Schematically, the process looks like this:
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Abbildung 1 Kenya’s Medium Term Expenditure Framework (MTEF)

Pollcy Development

* National Development Plans

* Economic Recovery Strategy

* Poverty Reduction Strategy

* Sectoral Strategies and Policies

Evaluation and Audit MTEP/Budget Process

« Audit and oversight by Parliament
* Measure achievement of objecljves
« Evaluation and Adaptation of policies

* Macro economic forecasts
* Fiscal and Budget frameworks
* Development of sector proposals

* Allocation between sectors and MDAsS
* Budget documentation
* Budget approval by Parliament
Accounting and Monltoring
* Capturing experiences in
accounting system
* Recording and use of management
infromation on outputs
* Internal audit

Budget Implementation and control
* Collection of revenue
* Cash management rules
* Cash allocation and release of funds
* Management of services,
human services
* Procurement

Source: Adapted from Nyamunga 2008

Source 1 (Waris & al., 2009, p. 22)

1.4 Stakeholder participation, lobbyism

A budgeting policy process implies the question regarding who has access and options to give
input to this process. A state cannot run a democracy well without taxation and a taxation
system cannot be run well without democracy (Waris, 2007).

Given the emphasis within the Vision 2030 on private sector engagement and the
organizational power of the Kenya Bankers Association, Kenya Association of Manufacturers
or Kenya Private Sector Alliance etc., these groups have an easier access to policy maker than
other NGOs, civil rights groups or citizens. As in other countries, occasions are known where
even individual businesses draft legislation which then are adopted and implemented by
governments, as Waris illustrates by referring to a case by British American Tobacco (Waris
& al., 2009, p. 38). Consequentially, it does not surprise that tax laws are business friendly.

2 Main tax categories

2.1 Definitions

Various laws are often being grouped under umbrella headings to make comparison
easier. With regards to this categorization, the research follows the OECD and its Revenue
Statistics which distinguishes the following four main categories.
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Taxes on income, profits and capital gains

Taxes on Property (here the OECD treats net-wealth taxes)
Taxes on Goods and Services

Social Security Contributions

el e

While there are a number of attempts to categorize individual taxes under umbrella concepts
by international bodies, only the OECD categorization considers both taxation and mandatory
social security contributions (SSC). The reason for the OECD to include SSC into the
assessment of the overall mandatory burden for citizens is international comparability since
social security is financed differently in different regions of the world. For example: In
Scandinavia, the share of taxes in financing social security is higher, while Anglo-Saxon
tradition encourages private provisions. In Kenya, as Germany and Zambia, mandatory social
security contributions exist for pension and health insurance.

We orient our presentation largely on that categorization. We include, however, we include a
“cross-cutting” chapter, dealing with business taxation, since the importance of FDI and
export oriented businesses is of pre-eminent importance for the Kenyan development policy,
to which taxation is subordinated.

In all three countries of the Tax Justice & Poverty research, the following taxes and
mandatory tax-like contributions exist:

o Taxes: generally understood as payments charged by the government on a product or
income. Since taxes are for financing government expenditure, one has no say on how
this money is spent (different from the two other categories)

o Mandatory Contributions: charges levied for the (potential) entitlement of a (later)
service, e.g. insurance against sickness or unemployment.

o Levies, Fees, Charges and Duties: payments for the reception of some service
provided by a public authority, e.g. customs, issuing of passports or certificates, water,
sewer etc.

Other important definitions and concepts are:

e Tax base: Measure or value upon which a tax is levied

e Proportional Tax: burden is the same proportion of income for all households

e Progressive Tax: burden, expressed as percentage of income, increases as income
increases

e Regressive Tax: burden, expressed as percentage of income, decreases as income
increases

e Average Tax Rate: total amount of tax payable divided by total income

e Marginal Tax Rate: tax rate to be paid on any additional income earned.

In this chapter, the laws and law-like contributions etc. are presented and some preliminary
findings discussed, while the full discussion on justice implications, also taking into account
tax administrative issues, will be in chapter VII (Results).

2.2 National and County Legislation

The Constitution of Kenya, 2010, provides two levels of government with the relevant
power to impose taxes and charges.

(1) Only the National government may impose the following;
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(a) Income tax;

(b)Value-added tax;

(c) Customs duties and other duties on import and export goods; and
(d) Excise tax.

An Act of parliament may authorize the National government to impose any other tax or duty,
except a tax specified in clause (3) (a) or (b).

(2) According to the Constitution of Kenya 2010 chapter 12, also county governments may
impose, taxes, levies and/or rates, for example--

(a) Property rates;
(b) Entertainment taxes; and
(c) any other tax that it is authorized to impose by an Act of Parliament.

Property tax refers to a tax imposed by the county government on registered property
within its jurisdiction. According to an official within the Finance department of Nairobi City
County, “...property could be land, house or vehicle”.

Entertainment Tax on the other hand refers to the tax imposed by the county government
on entertainment consumption goods like beer, cigarettes, hotel rooms and anything that is
considered as an entertainment and not a necessity.

The taxation and other revenue-raising powers of a county shall not be exercised in a way
that prejudices national economic policies, economic activities across county boundaries or
the national mobility of goods, services, capital or labour.

However: there is the problem of double taxation between nation and counties:

Mr. Speaker, we are aware of complaints from our business community of double taxation of
their activities by County Governments. This is not only bad for our investment climate but is
also a violation of Article 209 of our Constitution. Accordingly, I will be making legislative
proposals to Parliament that will set out how County Governments may raise revenues without
violating the Constitution and raising the cost of doing business. (Rotich, 2017, p. 10)

2.3 Important tax categories

The Kenyan tax system relies heavily upon two sources of taxation: Income Tax and Value
Added Tax. Given the research focus, we also take an interest into the issue of more specific
wealth taxes, alternatives to taxation (i.e. how much taxes impacts on businesses and their
ability to produce goods, create jobs and trade with others) or the ability to advance social
security and health.

2.3.1 Taxation of (individual) income

The Income Tax Law is contained in the Income Tax Act, Chapter 470 of the laws of
Kenya, which is the principal legislation with schedules and subsidiary legislations.” The
Kenya Income Tax Act commenced on 1st January 1974 after the dissolution of the East
African Community Management Act.

3 See http://kenyalaw.org/lex/actview.xql?actid=CAP.%20470
10
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The income tax Act has 14 parts and 133 sections; and 13 schedules. It also contains
subsidiary legislation on rules, which govern the operations of the Local Committee, Tribunal,
High Court, PAYE e.t.c. For Kenya, taxes on various types of income taxes fall under this
category. The most common type is income tax on wages and salaries arising from formal
labour/employment referred to as pay-as-you-earn (PAYE), which is deducted by the
employer and forwarded to KRA. This is to be distinguished from Personal Income Tax
(PIT), which is made up by self-assessment from for those being self-employed. Here the
individual returns are required to be submitted online.

But there are other taxes charged on income such Corporate Income Tax (CIT) as well
as taxes from rent income, profits and dividends, interest, pensions, royalties, income from
management or professional fees etc., at times being collected via deducted Withholding
Taxes. All in all: income taxes can be grouped into individual, corporate, withholding and
other income taxes, of which individual income taxes are being dealt with in this chapter, the
others will be dealt with further down in (###).

Personal income tax rates are graduated and range from 10 to 30%, depending on the
level of income and the tax bands and the marginal rates the cumulative, effective tax
payment is calculated. For 12 years, until the end of 2016, the following was the basic chart
for calculating Income Tax and it is still illustrative to see how the calculation of cumulative
income tax is being done: (Institute of Economic Affairs, 2012a, p. 19).

Tabelle 1 From taxable income to cumulative tax on income

Annual Taxable Bands of Taxable Taxable | TaxRate Tax on Bands Cumulative
Income (Ksh.) Income p.a. (a) Income (b) {(2)*(b)} | taxonIncome

0-121,968 121,968 121,968 10% 12,197 12,197
121,969 - 236,880 114,911 236,880 15% 17,237 29,434
236,881-351,792 114,911 351,792 20% 22,982 52,416
351,793 - 466,704 114,911 466,704 25% 28,728 81,144
Over 466,704 Over 466,704 30%

On that background, one has to distinguish the effective tax rates, i.e. what fraction of
a taxpayer’s income goes into income tax overall, and the marginal tax rate which tells us the
tax rate that applied to the last shilling of income.

The knowledge of tax bands is important because due to inflation citizens may earn
more and move forward into a higher tax rate, even though the increased wage does not
provide equal or increased purchasing power (“bracket creep”).

Being unchanged for almost 12 years, the tax bands have been extended twice recently
by 10% beginning 1* January 2017 and 1% January 2018, the latter being as follows: The first
band starts at 147,580 KSh, rises by 139,043 KSh every time before ending at 564,710 KSh.
Anything above the latter amount will then be taxed at 30%. Following those changes, the
lowest taxable income will increase from 12,260 KSh to 13,486 KSh.

It is expected that a revision of the Income Tax Law is imminent, sorting through
changes since 1974 as well as adjusting to changes under globalization such as the taxation of
pensions, extractive industries or cross-border transactions (Rotich, 2017).

11
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2.3.2 Taxation of turnover, consumption, goods and services, VAT

There are many indirect taxes on turnover, consumption, goods and services which are
charged to the sale of goods and services at each stage of production and distribution chain up
to the retail stage. It is also charged on imported services and goods. “Therefore, it is a tax on
the difference between what a producer pays for inputs (raw materials, and services such as
advertising) and what the producer charges for finished/final goods and services and hence the
word ‘value added’.” (Institute of Economic Affairs, 2012a, p. 27). Its major provisions are
contained in Chapter 476 of the Laws of Kenya.”

VAT was introduced in Kenya in 1990 to replace sales tax, which were levied only on goods.’
This shift was motivated by the argument that VAT (relative to sales tax) had a higher
revenue potential, does not interfere with investment and spending decisions, and that its
collection and administration were more economic, efficient and expedient. It was also meant
to put away pressure from direct income tax by spreading the tax burden more fairly also
among households earning money in the informal economy (Institute of Economic Affairs,
2012a, p. 28).

Since 1991, a number of steps have been taken to rationalize and strengthen the VAT, most
importantly by moving several items subject to VAT from specific to ad valorem rates and
broadening VAT coverage in the service sector. Generally, four measures were applied to
broaden the base of VAT.

First, retail-level sales tax was changed to manufacturer-level VAT including business
services (from 1990). Second, the tax point was gradually moved from the manufacturer to
the retail level in a number of sectors including jewellery, household appliances and
entertainment equipment, furniture, construction materials, vehicle parts, and pre-recorded
music. As a result, the coverage of VAT on goods supplied at retail level expanded
tremendously from 1990 through 1995. Third, “goods” were redefined to exclude the supply
of immovable tangible and all intangible property and rental or immovable property. Fourth,
the coverage of the service sector was expanded (from 1991) to include business services;
hotel and restaurant services; entertainment; conferences; advertising; telecommunications;
construction; transportation; the rental, repair and maintenance of all equipment (including
vehicles); and a range of personal services (Moses Kinyanjui Muriithi and Eliud Dismas
Moyi, 2003, p. 8). According to these authors since 1991, the coverage of excise duties has
expanded from domestic production to include imports. Excise duties were rationalized to
cover the luxury goods tax element on wine, beer, spirits, mineral water, tobacco products,
matches, luxury passenger cars and minibuses. Automotive fuels and cosmetics were also
introduced into the excise tax net (ibid.).

* See http://kenyalaw.org/kl/fileadmin/pdfdownloads/Acts/ValueAdded Tax ActCap476.pdf.

* VAT replaced sales tax in 1990. The general structure of VAT adopted in Kenya follows the credit method or
invoice method. The tax is chargeable on imports and domestic production or supply of goods and services

(Nyamunga, 2001)
12
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Since the enactment of the 2013 VAT act, VAT exists in two rates: Zero rate and 16%.
Additionally, there are goods which are exempted from VAT payment. Zero rated goods and
services are deemed to be taxable goods, but not charged any VAT in order to make those
goods cheaper, while exempted goods are not liable to any taxation right away.

Under the law, any person, shop, business etc. “registered for VAT is required to charge,
collect and account for VAT on taxable goods and services and remit the tax to the
Commissioner of VAT using the invoice. With regard to imported goods and services, the
liability lies with the person receiving these goods and services. VAT on imported goods is
payable at the point of entry by the importer and this tax is collected by the Commissioner of
Custom Services Department. On the importation of services, the Commissioner may appoint
a resident person to collect tax to be paid for the imported services, especially if the supplier
is non-resident. The collected amount is paid to the Commissioner of Domestic Taxes.”
(Institute of Economic Affairs, 2012a, p. 30). It is a highly complex matter:
Where the output tax (VAT on sales) exceeds the input tax (VAT incurred on purchases) the
difference should be paid to the KRA when filing the monthly VAT return. If, on the other
hand, the input tax exceeds the output tax, the excess amount is carried forward to be offset
against future output tax. However, if an entity is dealing with zero-rated supplies, it would
always be in a VAT refund position. The excess credit would be refunded in line with existing
VAT provisions. It is important to note that only registered traders are allowed to charge VAT

on their sales. It is an offence to charge VAT if one is not registered. (Oxford Business Group,
2016a)

Even though those goals and assumptions are correct in principle, there are numerous
difficulties in the practical collection and administration of the tax (see chapter VI#).

2.3.3 Cross-cutting: taxes relevant for businesses

As for the Zambia country report, trade taxes and other business related taxes are a cross-
cutting issue. Before starting, three preceding remarks:

First: Even though corporate taxation has been put on the backburner in the Project Concept
of this research project and many other competent stakeholder are involved in this area (Tax
Justice & Poverty, 2013a) we have to acknowledge that business taxation is too important a
point regarding revenue loss for developing countries that we could totally ignore it;
especially not in a country which gives —following the Vision 2030 — such emphasis to attract
FDI and businesses and subjects tax policy to that goal.

Second: Even long before Vision 2030, Kenya’s tax and tariff system underwent significant
changes. Even then, these reforms were aimed at encouraging a free market atmosphere and
therefore increasing the level of foreign direct investment. For example: During the period
1987 to 1998, the top tariff rate was reduced systematically from 170% to 25%,while the rate
bands were reduced from 24 to 5 (including duty free). As a result of these changes, the
simple average rate fell from 40% to 16% (Moses Kinyanjui Muriithi and Eliud Dismas Moy,
2003).

Third: While there is a whole range of taxes upon businesses operating in the formal sector
one has to note that 80.8% of Kenyan employment takes place in Micro, Small and Medium
enterprises operating in the informal sector which are difficult to tax (see below#).
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For businesses operating formally in Kenya there is, first, Corporate Income Tax on business
income, which is, different from the individual income tax, not progressive, but a flat rate of
30% for resident companies and of 37.5% for non-resident companies. Resident companies or
non-resident companies with a PE (Permanent Establishment) in Kenya are allowed to offset
their taxable losses against their taxable income in the year in which they occur and in the
next four succeeding years of income. Advance Tax (on commercial vehicles) and
Withholding Taxes are treated as tax credit when declaring final corporation tax. Beyond that
there are, however, many exceptions for businesses operating in Export Processing/Special
Enterprises Zones (see below #).

Next, also businesses are subject to VAT, both output taxes (i.e. goods and services charged
to their customer) and input tax (i.e. tax on goods and services charged to their suppliers). “In
cases where the difference between the amount of VAT charged on the suppliers’ invoice for
inputs purchased is larger than the amount of output tax, this excess amount is allowed to the
registered persons as credit/advance payment to be carried forward to the forthcoming tax
period. However, in certain circumstance this amount can be paid as tax refund.” Besides
Carry-Forwards, there are also options for refunds under certain import and export conditions
(Institute of Economic Affairs, 2012a, p. 31).

Of further relevance are (Institute of Economic Affairs, 2012a, p. 35ff.):

e Excise Duties, which is selectively applied to certain goods and services with the goal
to deter the consumption which is deemed socially undesirable, e.g. tobacco, alcohol
or plastic bags or for equity reasons, e.g. an additional levy upon luxurious goods. It is
calculated either via specific rates (which are linked to volume and quantity) or to the
value of goods (ad valorem). As trade taxes, it can also be used to protect local goods
from foreign imports, which has been done in the recent 2017/2018 budget, when
locally manufactured beers received an 80% remission of Excise Duty (Rotich, 2017,
p. 40). With the Finance Act 2013, a 10% Excise Duties were introduced for financial
services, e.g upon mobile money transfer systems such as MPesa.

e Next there are trade taxes which are applied when importing or exporting goods and
services. Their goal is to protect or strengthen domestic industry (Rotich, 2017, p. 37).
It exists in

o Import duties, which have to be paid before the goods are released from the
point of entry (harbor, airport). Tariffs follow either international standards or
regional agreements and involve plenty of rates ranging from 0% to 100%.
The tax burden can be passed on by the dealer to the final consumer.

o Export duties, if goods are not sold domestically, but abroad.

Legislation and administration of “Customs & Excise” has been simplified over the years, but
still poses challenges to those involved with it (see chapter VI#).

As the 2017/2018 Budget speech illustrates, the VAT Act, Customs regulations or the
Miscellaneous Fees and Levies Act are used to accommodate economic or political
preferences and goals, such as having an import duty break on imported maize so that food
may be more affordable. Similar, concessions are considered for strengthening business, e.g.
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permitting refunds on excise duty paid for certain paints or making people happy ahead of
elections by easing duties on alcohol or cigarettes (more detailed see below#).

Regarding Customs, Kenya’s policies are part of the East Africa Community Customs
Management which requires that national customs interventions are preceded by consultations
with the other EAC member states. It also has to take into account the Common Market
Protocol, aiming to a reduction of tariffs between EAC member states in order to facilitate
intra-regional trade (ICPAK, 2016, p. 24+26). Last not least, there are preferential rates on
import duties for members of the EAC and COMESA (Oxford Business Group, 2016a).

2.3.4 Wealth relevant taxation

Given the importance of the Wealth Gap for this research and given the reporting of the
situation in Kenya, we devote a specific chapter here, looking into the taxation or the deficits
thereof when looking at “Supersalaries” or “unearned income” arising from the possession of
wealth assets such as Land, houses and other real estate, business equity, agricultural assets,
vehicles, cash, current accounts and deposits, life assurance reserves, pension fund equity,
securities, and any other form of personal property (see below#).

2.4 Important national tax laws

Besides the laws mentioned above (Income Tax Law, VAT Law...), there are a number of
other relevant legal instruments.

2.4.1 Tax Procedures Act

THE TAX PROCEDURES ACT, 2015 NOW IN FORCE. Most importantly, the Act sets out to harmonise and
consolidate the procedural rules for the administration of tax laws in Kenya and all connected purposes.
Furthermore, please note that the tax payable shall be_charged pursuant to the respective Acts of Parliament i.e.
Income Tax Act, the Value Added Tax Act, and Excise Duty Act and not under this Act.

MMAN Adovocates: http://mman.co.ke/2016/07/04/an-introduction-to-offences-and-penalties-under-the-tax-
procedures-act-2015/

Besides participation in OECD for a (see above): The Tax Procedures Act imposes
stiff penalties for engagement in international tax avoidance schemes. The penalty imposed
can be as high as double the tax avoided. Taxpayers who use operational and legal loopholes
to avoid taxes will pay double the amount avoided as penalty if Parliament passes the Tax
Procedures Bill 2015 a proposed law aimed at preventing revenue leakage through expert
advice. The bill seeks to harmonise practices contained in the Income Tax Act, Excise Duty
Bill and the Value Added Tax Act into one piece of legislation. By the bill the Kenya
Revenue Authority (KRA) will have powers to reverse transactions structured with the sole
intention of avoiding tax and order the payment of the tax and a penalty. Further investigation
is done to uncover the role of the underground economy, as similar magnitudes of revenue
loss could eventually be found in this area. The Tax Procedures Bill 2015 is also targeting tax
evaders with new measures, including a graduated fine regime for individuals who
deliberately under-declare their taxes (Mutegi, 2015).
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2.4.2 Capital Market (Amendment) Bill, Finance Bill

Given the importance of IFFs for this research, also the Capital Market (Amendment) Bill and
Finance Bill, need to be mentioned which, together with the Prevention of Terrorism Act, the
Proceeds of Crime and Anti-Money Laundering (Amendment) Act and the Finance Bill, shall
ensure that Kenya abides by global standards on anti-money laundering and combating
financial terrorism (CFT), see below#.

2.5 International legal norms

2.5.1 Its importance

Besides national legislation, there is a body of legal norms arising from (bi- or multilateral)
international treaties, most particular Double Tax (Avoidance) Agreements (DTA/DTAA) and
Tax Information Exchange Agreements (TIEA). Some, especially in Kenya, go back to
colonial times, some are from the period up to 2000, some are more recent, including for
example dealing with main-hubs through which investment enters developing countries
(Mauritius!) or re-negotiated treaties.

Agreements are normally negotiated along existing model conventions. Model conventions
exist by the UN (Model Double Taxation Convention, 1980) and OECD (Model Tax
Convention on Income and on Tax, 1977), some are of region origin, as, for example, the East
African Community (EAC). For example in Africa, the African Tax Administration Forum
(ATAF) promotes the use of joint tax audits, amongst others, as a tool in fighting tax fraud,
tax evasion and aggressive tax planning. And: The ATAF Agreement on Mutual Assistance in
Tax Matters, signed by 22 African states, is acknowledged to be the best legal framework
existing for Joint Audits. Of major importance is the OECD Convention and has gained
prominence over the years — also for Kenya.

In theory, those agreements have two intentions, frequently in tension with each other: On the
one hand they shall attract and facilitate investment; on the other they shall advance tax
compliance. More often than not, there are imbalances regarding negotiating partners: This is
most visible when developed (capital-sending) countries face developing (capital receiving)
countries, but it also exists in the case of “South-South-Agreements”, when, for example,
investment inflow from India, China or Brazil dominates and may push for concessions.

Tax treaties endanger fiscal policy space and, “in most countries, take precedence over
domestic law. Tax systems evolve with political and economic changes, but tax treaties do
not, unless they are renegotiated.” This is, of course of major importance since major FDI
inflows are foreign-controlled or owned (Hearson, 2015, p. 9ff.+17). (see below 3.5busines#).

2.5.2 Double Tax Agreements (DTAs)

A DTA is an agreement negotiated between countries or territories to outline the rights of a
country with respect to taxation of specific types of incomes. The main aim of a DTA is to
eliminate double taxation of income. In Kenya, all DTAs preceding the new constitution have
been signed and implemented within government channels without greater public awareness.
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Tabelle 2 A list of DTAs signed by 24 June 2016°

Signed by Ratified by Ratified
both Country by Kenya
Kenya and (Gazette Ratification
and Kenya Notice notified by
Country Country notified number) Kenya Treaty in force
Legal
1l Canada Yes Yes NG oo Yes Yes
111/1987
Legal
1 Denmark Yes Yes Notice no. Yes Yes
5/1973
Ratification
and or
: notification No, awaiting
(];:gst Alfgicta e not yet done Lﬁ:gal Sres ratification/notification
3. countriesy by Notice no by Tanzania, Uganda
Tanzania, 142/2014 and Burundi
Uganda and
Burundi
Legal
4. France Xés Yes Notice no Yes Yes
140/2009
Legal
5. Germany Yes Yes Ne oo Yes Yes
20/1980
R Legal
6. India Yes Yes Notice no. Yes Yes
61/1989
Legal No, awaiting
7. Iran Yes No NG e [T No ratification/notification
60/2014 by Iran and Kenya
Legal No, awaiting
8. Kuwait Yes No Notice no No ratification/notification
149/2014 by Kuwait and Kenya
. Legal No, awaiting
- Mauritius Yes No Notice no No notification by Kenya
59/2014
Legal
10. Norway Yes Yes Notice no Yes Yes
6/1973
) Legal No, awaiting
11. South Africa XYes No Naiee e No Anfornne i
141/2014
12. Sweden Yes Yes Legal Yes Yes
Notice no.
14/1973
No, awaiting
Legal notification by Kenya
13. Seychelles Yes No N No and
9 of 2015 ratification/notification
by Seychelles
United Legal
14. Kingdom Yes Yes Notice no. Yes Yes
14/1973
5 Legal
1SS Zambia Yes Yes N . Yes Yes
10/1970
Legal No, awaiting
16 Qata: Xes ss Notice e notification by Kenya
59/2015
17. Netherlands Yes No No DA siEneel om 22 Julky
- 20UES!
It was agreed on 13
18. Turkey No June 2016 to fastract
the signing of the DTA
DTA signed on 3
19. Italy Yes Yes _ - March 2016

§ https://www.icpak.com/wp-content/uploads/2016/06/Kenya-DTA-Status.pdf
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Public attention and scrutiny has risen with the new constitution of 2010 entering into force,
since the constitution provided for more participatory and democratic proceeding in the area
of treaty making: Article 2(6) of the Constitution provides that ‘any treaty or convention
ratified by Kenya shall form part of the law of Kenya under this Constitution.” Section 6
requires that any treaties have to be in accordance with the values enshrined in the
constitution, namely ‘the essential values of human rights, equality, freedom, democracy,
social justice and the rule of law.” Section 8 requires the submission of treaties to parliament.
The Treaty Making and Ratification Act, 2012 was enacted to give effect to it, calling, for
example, for parliamentary involvement. Article 201 of the Constitution further provides that
‘... The following principles shall guide all aspects of public finance in the Republic—(b) the
public finance system shall promote an equitable society, and in particular— (i) the burden of
taxation shall be shared fairly; (ii) revenue raised nationally shall be shared equitably among
national and county governments...” All this lead to the challenge of the Kenya-Mauritius
DTA in Kenya’s High Court by activists of the Tax Justice Network Africa.

2.5.3 The Kenya-Mauritius DTA Court Case

From a tax justice related view, the lawsuit between the Tax Justice Network (Africa) and the
government of Kenya regarding the DTAA between Kenya and Mauritius is of particular
interest. The agreement has been signed in 2012 and, following the previously established
procedure of cabinet approval, been officially published (“gazetted”) in May 2014. When
reading through the published version, and on the background of content enshrined and tools
provided by the new Kenyan Constitution (see above#), Tax Justice Network found a number
of weaknesses which, in its opinion, undermine Kenya’s ability to raise taxes, thus impeding
the countries development. For example:

by opening up loopholes for multinational companies operating in the country and super- rich
individuals to shift profits abroad through Mauritius to avoid paying appropriate taxes. For
example:

e Under Article 11 of the Agreement relating to interest limit Kenya’s withholding tax
to 10 per cent whereas the Kenyan domestic rate currently stands at 15 per cent. ...

e The Agreement also sharply contravenes Articles 10 and 201 of the Constitution and
is inconsistent with the principles of good governance, sustainability and
accountability....

e Provisions under Article 12 of the Agreement which relates to royalties also restrict at-
source withholding tax to half (10 per cent) of Kenya domestic rate of 20 per cent.
This will significantly weaken the country’s ability to raise revenue to finance its
development.

e Additionally provisions under Article 20 of the Agreement reserves all taxation of
“other income” not dealt with in specific Articles to the residence state. This
effectively reduces withholding tax to zero per cent on services, management fees,
insurance commissions among others, whereas Kenyan domestic withholding tax rate
currently stands at 20 per cent. ...

e The Agreement is neither United Nations nor OECD- compliant and it also fails to
address the issue of disposal of shares in companies. The Agreement effectively
reserves under Article 13.4 all taxation of capital gains from selling shares in
companies to Mauritius where the effective Capital Gains Tax is zero per cent.
Under the Agreement foreign investors in Kenya can acquire Kenyan companies
through Mauritius holding companies and Kenya cannot tax any of the gains when
they sell these businesses again.... (Tax Justice Network Africa, 2016)
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e Similarly, domestic Kenyan investors can dodge Kenyan taxes by round-tripping their
investments illicitly through Mauritian shell companies. Kenyan companies can also
easily avoid Kenyan taxes in dividends paid to foreign investors through devices like
share buy-backs therefore deny the government of development funds....

The government in turn defended its proceeding by arguing that those agreements are not of
the same importance as treaties, which is why no parliamentary scrutiny and approval is
required.’

2.5.4 Tax Information Exchange Agreements (TIEAs)

Tax Information Exchange Agreements ("TIEA") are agreements designed to enable the
exchange of information with states for purposes of enhancing tax compliance. Obviously, the
conclusion of such agreements is key if [FFs shall be combated with reasonable hope for
success. Those clauses can be part of comprehensive DTAs, but Kenya seems to prefer the
approach via “standalone TIEAs” (Hearson, 2015, p. 25). Kenya pursues such agreements
since 2012 with Guernsey, Seychelles, Singapore, Bermuda, Jersey, Cayman Islands, Isle of
Man, Malta, Liberia, Liechtenstein and others. By 2014, however, no TIEA has been
concluded, signed and enacted yet.®

2.5.5 OECD and other tax related legal instruments

Treaty administrative aspects, such as assistance in the collection of taxes, will also be
achieved by signing the OECD Multilateral Convention on Mutual Administrative Assistance
in Tax Matters. The Convention

provides for all forms of administrative assistance in tax matters: exchange of information on
request, spontaneous exchange, automatic exchange, tax examinations abroad, simultaneous
tax examinations and assistance in tax collection. It guarantees extensive safeguards for the
protection of taxpayers’ rights. This Convention is seen as the ideal instrument for swift
implementation of the new Standard for Automatic Exchange of Financial Account
Information in Tax Matters developed by the OECD and G20 countries as well as automatic
exchange of country by country reports under the OECD/G20 Base Erosion and Profit
Shifting (BEPS) Project. It is also a powerful tool for the fight against illicit financial flows.’

Kenya is among African countries that have signed but not have not yet ratified this
multilateral instrument (Oguttu, 2017).'° By signing the Convention, Kenya takes a further

" Guguyu, O. (2016, February 4) Kenya: Treasury Defends Controversial Mauritius Tax Agreement. In: Daily
Nation. Retrieved on 21 June 2017 from http://allafrica.com/stories/201602041381.html

¥ Taxwise (2014) Tax Alert Issue 2014/1. Retrieved 21 June 2017 from http://www.taxwise-
consulting.com/pdf/Kenya%20DTA's.pdf

? http://www.oecd.org/ctp/exchange-of-tax-information/kenya-becomes-the94th-jurisdiction-to-sign-the-

mac.htm

' Kenya has joined the league of 93 global nations united to address the economic vices by signing the
Multilateral Convention on Mutual Administrative Assistance in Tax Matters. The signing of the crucial
agreement by the Kenyan Ambassador to France, Ms Salma Ahmed, in the presence of the Organisation for
Economic Co-Operation and Development (OECD) Deputy Secretary General, Douglas Frantz, makes Kenya

the 94th jurisdiction to join the most powerful multilateral instrument against offshore tax evasion and
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step in fighting tax evasion and avoidance, building on its participation in the Global Forum
on Transparency and Exchange of Information for Tax Purposes, which it joined in 2010

Beyond that, Kenya follows the OECDs transfer pricing rules as enshrined by Section 18 of
the Income Tax Act and the Transfer Pricing Rules, 2006. According to them, the
commissioner is entitled to adjust the profits of a person who carries on business in Kenya
with a related non-resident person, where the business is such that it produces to the resident
person either no profits or less than ordinary profits. All this requires the Arms Length
Principle (i.e., the price charged for the transactions should be the same as that payable
between independent enterprises), and it requires the appropriate documentation. Kenya also
follows OECD regulation in other areas, e.g. regarding the definition of a “permanent
establishment” or BEPS Action plans. (Oxford Business Group, 2016a).

According to a conversation partner from KRA it should be noted that, under Kenyan law,
there is currently no specific penalty if the taxpayer fails to comply with the arm’s length
principle when setting prices or profit margins in related-party transactions.

2.5.6 Kenya and EAC Integration

Another challenge for the national system of Customs and Excise tariffs is the coming into
force of the Single Customs Territory (SCT) system will take effect across the EAC from July
31, facilitating trade between member states by electronically connecting countries’ custom
clearance systems.

Regarding Customs, Kenya’s policies are part of the East Africa Community Customs
Management which requires that national customs interventions are preceded by consultations
with the other EAC member states. It also has to take into account the Common Market
Protocol, aiming to a reduction of tariffs between EAC member states in order to facilitate
intra-regional trade (ICPAK, 2016, p. 24+26). Last not least, there are preferential rates on
import duties for members of the EAC and COMESA (Oxford Business Group, 2016a).

2.5.7 Kenya and EPA

In Kenya and for 2013/2014, Customs services provided 34.4% of the governments annual
revenue. This is also the context between negotiations between the EU and developing
countries, for example regarding economic trade and partnership agreements between Europe
and African states (EPAs). EPA agreements are orientated along WTO standards. One big
bone of contention is the fact that African partner states have to open their markets for up to
83% for European imports while at the same time removing customs and excises on those
goods, which make up a considerable part of government revenue in many African states. At
the same time, it is obvious that within this “partnership” Sub-Saharan economies would not
be able to compete within this context with strong European economies at eye level. In other

avoidance. The Multilateral Convention on Mutual Administrative Assistance in Tax Matters, was developed
jointly by the OECD and the Council of Europe in 1988 and amended in 2010 to respond to the call by the G20
to align it to the international standard on exchange of information and to open it to all countries, thus ensuring

that developing countries could benefit from the new more transparent environment.
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words: While it is still open what they will gain by signing to those agreements, it is certain
that they will lose a lot of revenue needed to finance public good.

Kenya was reluctant to sign EPA because some assert that Kenya alone will lose out USD
197.8 million every year because taxes and tariffs are being scrapped. Trade gains are seen at
USD 121.8 million, far less than losses. At the same time the country had to open up for
cheap goods from the EU, endangering local production. As one reads articles reporting the
eventual conclusion and signing of the EU-EAC-EPA one gets the conclusion that the EU
bullied the agreement into place when it says ‘Signing of the EPA deal was partly delayed
because East Africa states wanted a provision for special export taxes to protect certain
sectors they consider sensitive and to discourage export of raw materials to Europe in favor of
value addition by local industries.” "'

Rightly so. Free trade “comparative advantages” according to theory would work between
partner who specialize on that which they can produce best. Exchanging those good,
everybody wins. In the real world, this does not work between Europe and Africa: Europe
does not specialize on cars, and Africa on agriculture. Europe continues with agriculture,
dumping its surpluses on African markets, destroying their own industry. And: Increasing the
production of cars indeed results into a positive economy of scales. Increasing the production
of agriculture results in negative economy of scales because best soil will be overutilized at
some stage, costs of production on soil with lower quality will increase, eventually the own
population will suffer.'?

Kenyas reluctance resulted in the EU imposing special taxes upon Kenyan goods which
finally brought Kenya to agree: In September 2016, Kenya and Rwanda signed the EPA.

But this was not the end to it:

A Tanzanian citizen, Castro Shirima, a law lecturer at Iringa University, launched a civil law
suit at the East African Court of Justice, asking the regional court “that the remaining
members of the EAC — Tanzania, Burundi, Uganda and South Sudan — should be prevented

" Group warns Kenya of tax losses in EU trade deal (2012, December 10). In: Business Daily. Retrieved from

http://www.businessdailyafrica.com/Group-warns-Kenya-of-tax-losses-in-EU-trade-deal/-/539546/1641128/-

/qlvinnz/-/index.html. Relief for exporters as Kenya signs new trade deal with EU (2014, October 14).In:

Business Daily. Retrieved from http://www.businessdailyafrica.com/Kenya-signs-new-trade-deal-with-EU/-
/539546/2486754/-/r1yrgp/-/index.html

2 Europa-Afrika-Freihandel: Wie die EU die Entwicklungsperspektive afrikanischer Staaten verbaut (2015,
December 14). In: Zebralogs. Retrieved from https://zebralags.wordpress.com/2015/12/14/europa-afrika-und-

der-freihandel-wie-die-eu-die-entwicklungsperspektiven-afrikanischer-staaten-verbaut/
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from signing the EPA because of the many risks it poses to the region’s economy.”"* This bid
was thrown out by the Court on 12 July 2017."

Parallel, however, political resistance grew, when Uganda and Tanzania refused to sign the
EPA, by the Tanzanian President Magufuli calling the EPA a “new form of colonialism” and
Ugandan President Museveni warning that EPA will break up unity among EAC countries. '
Which means, that to-date this agreement still is in the open and not yet in place.

Even the United Nations Economic Commission for Africa (UNECA) cautioned in April
2017 against the signing of the Economic Partnership Agreement (EPA) between the EAC
and the European Union (EU) in its current form.'°

At the same time, Kenya stands to lose the most without the agreement as it is not classified
as a least-developed country, it would not receive duty-free and quota-free access under the
EU’s Everything-But-Arms initiative.

2.5.8 Tax Compact? AAAA? SDGs

Rather political declaration that enforceable instruments, therefore in Results VII/##

3 Tax allowances, reliefs, breaks, incentives, subsidies....

According to the Kenya Revenue Authority (KRA) tax incentive can be defined

as a provision that grants any person or activity favorable conditions that deviate from the
normal provisions of the tax legislation. This impacts the person in a positive manner, for that
person or activity or any measure that provides for a more favorable tax treatment of certain
activities or sectors compared to what is available to the general industry. Tax incentives may
take a number of forms. In the case of Kenya the pertinent tax incentives include, tax holidays,
investment allowances and tax credits, accelerated depreciation, special zones, investment
subsidies, tax exemptions, reductions in tax rates and indirect tax incentives (Institute of
Economic Affairs, 2012b).

=> The IEA 2012a paper also contains a nice overview about different categories of tax
incentives, however, the figures are outdated.

> Omondi, G. (2016, November 16) Tanzanian sues to stop Kenya from concluding trade deal with Europe. In:
Daily Nation. Retrieved from http://www.nation.co.ke/business/Tanzania-sues-to-stop-Kenya-from-concluding-
EPA-deal/996-3453936-6p3u55/index.html

' Ubwani, Z. (2017, July 7) East Africa: Regional Court Rules Against Epa Suit. In: AllAfrica. Retrieved from
http://allafrica.com/stories/201707070120.html

'3 Andae, G. (2017, March 4) Kenya faults bid by Tanzania, Uganda to opt out of EU deal. In: Daily Nation.
Retrieved from http://www.nation.co.ke/business/Tanzania-Kenya-Uganda-EPA-EU-deal/996-3837126-
8wlo13/index.html

e Mugisha, I. (2017, April 22). East Africa: UN Body Warns Region Against Signing Trade Deal With EU. In:
AllAfrica. Retrieved from http://allafrica.com/stories/201704230019.html
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3.1 Nationally for individuals

There are allowances and alleviation for individuals which lower the tax burden. For example,
every individual paying income tax is granted a tax credit or tax relief per annum. From 1%
January 2017 onwards, this is 15,360 KSh/year, from 1™ January 2018 16,896 KSh.

Beyond that, there is Insurance Relief up to 240,000 KSh annually, if payments are done into
a registered pension or provident fund, and up to 60,000 KSh relief if premium payments are
done into a health and life insurance program.

There are further deductions permitted from taxable income: up to 300,000 KSh annually in
mortgage interest for owner-occupied property (Deloitte, 2017) & (KPMG, 2017).

3.2 Nationally for private wealth holder

“It is the wealthy home buyers who can gain a tax incentive through special loans
programmes” (Waris & al., 2009, p. 38).

=>» Any other privileges for private wealth holder

3.3 Nationally for socially beneficial purposes

Recently, government made donations tax allowable, if donations are given for humanitarian
needs (e.g. assisting victims of draught) and if they are channeled through the Red Cross,
county governments or other institutions in charge of managing disaster (KPMG, 2017)

There are some allowances with the goal to achieve social justice (VAT exemption or Zero
rate for food)

Tax exemptions also apply to organizations working in the areas of charity, medical, poverty
reduction and religion (PKF, 2016, p. 8).

3.4 Nationally for businesses

= What is due to clear and transparent rules and what is discretionary between government and
individual investors?? Check, if there are additional “private tax deals” between investors and
government. In Zambia those arrangements are called “Fiscal Stability Contracts”. From the
Zambian Country Report: “At times there are even tax arrangements tailored to the needs of
an individual investors, even if there will be an overall loss in revenue. In the case of Zambia,
this is more often than not the case in the mining sector, which is the most important revenue
generating sector: Manley explains these so-called “Fiscal stability contracts” between the
Zambian government and foreign investors on page 25f. of his paper. Manley also mentions
the very important fact that foreign investors often have a “substantial bargaining power”,
therefore being in a strong position when negotiating with government (Manley, 2013, p. 10).

In this chapter we deal with provisions granted to businesses with the goal to attract foreign
direct investment and create jobs in labour intensive industries , see, e.g. in the 2017/2018
Budget speech.

First, there are concessions on Income Tax payments for certain business segments e.g. in the
2016/2017 budget a reduced CIT of 20% for those building at least 400 units for affordable
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housing every year, in the 2017/2018 budget a reduced CIT of 15% for new investors in the
Motor Assembly Industry for the first 5 years in operation anywhere in the country.'’

Up to 2015, EPZ businesses were tax exempt for the first 10 years and pay a reduced rate of
25% for the next 10 years. Due to recent legal changes (Income Tax Act, Special Economic

Zones Act), Special Economic Zone enterprises are subject to corporate tax at 10% for the

first 10 years, and 15% for the next 10 years. Similar concessions exist to encourage listing

companies at the Nairobi Securities Exchange (Deloitte, 2017).

Tabelle 3 Overview about reductions and concessions (end of 2016)'®
Entity
EPZ enterprises:
First ten years
Next ten years
Thereafter
Registered unit trusts/Collective investment schemes
Newly publicly listed companies:
20% of shares listed: first three years after listing
30% of shares listed: first five years after listing

40% of shares listed: first five years after listing

Companies listed on securities exchange

SEZ enterprises, developers, and operators

Rates on gross income of non-residents derived from Kenya:

Transmission of messages

CIT rate (%)

25

30

Exempt (subject to conditions)

27
25
20
25 (first five years)

10 (first ten years)

15 (succeeding ten years)

7 For some it is not yet clear, whether those benefits will eventually also extend to the entire industry, i.e. also

those who opened their assembly lines earlier see, e.g. (KPMG, 2017, p. 6)

'® PwC Tax-Summaries. Last update on 22.December 2016, retrieved from

http://taxsummaries.pwc.com/ID/Kenya-Corporate-Taxes-on-corporate-income
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Entity CIT rate (%)

Ownership or operation of ships and aircraft 2.5

Next are provisions which lower the tax base and tax burden. To start with Capital allowances
are as follows (Oxford Business Group, 2016a):

e Investment deduction. This is provided mainly to entities undertaking manufacturing
activities;

e Industrial building allowances. This is provided on qualifying assets utilised by
persons during a year of income to generate taxable income;

e Wear and tear allowance. This is provided on the purchase of machinery;

o Farm works allowance. This is provided on the purchase and installation of farm
works on agricultural land; and

o Shipping allowance. This is provided to persons carrying on the business of a ship
owner.

In detail:
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Tabelle 4 Tax allowances in Kenya

Wear and Tear: Rate
Tractors/heavy vehicles (Class I) 37.5%
Computers hardware, copiers, scanners (Class Il) 30.0%
Other motor vehicles, aircrafts (Class IlIl) 25.0%
Ships, plant, machinery, furniture and 12.5%
equipment(Class V)

Telecommunication equipment 20.0%
Computer software 20.0%
Loose tools and implements (straight-line) 33.3%

Industrial building allowances:

Rate

Factories (2.5% up to 2009)

10% from 1 January 2010

Commissioner certified hotels - (up to 2006 was 4%)

10% from 1 January 2010

Hostels or approved educational building - (from 2007 was
10%)

100% from 1 January 2016

Commercial Buildings (with roads, power water, sewers &
other social infrastructure)

25% from 1 January 2013

Residential Rental Buildings constructed in a planned
development area approved by the Cabinet Secretary (CS) in
charge of housing.

25% up to 31 December 2012

Farm works

100% from 1 January 2011

Investment deductions eligible for building and machinery used
for manufacture (from 2008)

100%

Investment deductions eligible for construction of an industrial
building or purchase and installation of machinery costing KES
200 million and above outside Nairobi, Mombasa & Kisumu
municipalities

150%

Shipping investment deduction for vessels above 125 tonnage

100% from 1 January 2016

Purchase of filming equipment by licensed film producers

100%

Investment deduction on buildings in use for training of film
producers, actors or crew

100%

Mining allowance - (on capital expenditure on machinery for
the first use)

100% from 1 January 2015

Source 2 (PKF, 2016, p. 7f.)

In addition, tax losses can be carried forward to be offset against future taxable income up to
10 years, beginning 2016 (= Does it matter, for international businesses, whether the loss
was domestic or abroad?)

More recently, and in the 2017/2018 Budget, government proposed a number of additional tax
incentives with the aim to

e Support Growth and Domestic Production;
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¢ Reduce Income Inequality;

e Promote Job Creation;

e Improve Tax Administration and Compliance; and

e Enhance Social Security and Welfare (Rotich, 2017, p. 7).

There, incentives especially were proposed for all investing in SEZ enterprises: An
investment deduction at 100% on buildings and machinery within the first year of utilization,
(which ordinarily would attract merely industrial building allowance of 10%). In addition,
dividends payable to non-residents by SEZ businesses will be exempt from withholding tax
currently at 10% (“in order to ensure that foreign investors get a good return on their
investment”), Withholding tax on interest payable to non-residents by SEZ enterprises will be
reduced from 15% to 5%.

Regarding VAT, the Minister proposed exemptions for the tourism industry (e.g. assembly of
tourist vehicles), inputs used for the manufactures of pesticides, goods used to build
specialized hospitals with accommodation facilities with the intention to expand this to
medical equipment, the transfer of assets into Real Estate Investment Trusts and Asset Backed
Securities, and packaging materials and other items used in fishery industry (Rotich, 2017, p.
37)

Last not least: The Miscellaneous Fees and Levies Act shall be amended to exempt from
export duty and Import Declaration Fees goods exported to and imported by enterprises in
SEZs in order to “inspire foreign direct investment” (Rotich, 2017, p. 39).

3.5 Internationally for businesses

First and most importantly are regulations lowering domestic tax rates for businesses residing
in countries having DTAs with Kenya. The following tables provide an overview upon
standard rates and reductions due to DTAs:

Tabelle 5 Non-Treaty Withholding Taxes

Description Resident ReNs?c?e;nt
Artists and entertainers — -
Management fees 5% 20%0
Professional fees 5% 20%
Training fees (inclusive of incidental costs) 5% 20%
VWinnings from betting and gaming (w.e.f. 1 Jan 2014) 20% 20%
Royalties 5% 20%0
Dividends (nil for resident shareholders with =12.5%) 5% 10%0
Equipment (mowvable) Leasing N/A 5%
Interest (bank) 15% 15%
Interest (Housing bond-HEBI) 10% 15%0
Interest on two-year government bearer bonds 15% 15%0
Other bearer bonds interest 25% 25%
Rent - buildings{immovable) 12% 30%0
Rent - others (except aircraft) NSA 15%0
Pensions/provident schemes (withdrawal) 10-30% 5%
Insurance commissions 10% 20%
Consultancy and agency (from 1 July 2003) 5% 20%
Contractual (from 1 July 2003) 3% 20%
Telecommunication services/Message transmission — 5%
Natural Resource Income (w.e.f. 01/01/2015) 5% 20%0

Source 3 (PKF, 2016, p. 9)
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Tabelle 6 Treaty-Withholding Taxes

Denmark,
Norway,
Details United Germany Sweden &
Kingdom & Canada Zambia India
(%) (%) (%) (%)
Management and professional fees 12.5 15 20 17.5
Royalties 15 15 20 20
Dividends 10 10 107 10
Interest 15 15 15 15
Pension and retirement annuities >+ 5 5 5
Entertainment and sporting events 20 20 20 20
Promoting entertainment or sporting
- 20 20 20 20
Rent - immovable property 30 30 30 30
Rent - Other than immovable property 15 15 15 15

Source 4 (PKF, 2016, p. 10)

3.6 Discussion

3.5. illustrates how international treaty law takes precedence over national law (see above
2.1.3), which limits the states ability to tax. Even more important is whether the overall use of
these concessions pay for the common good.

Are tax privileges administered to clear and transparent rules or discretionary and non-
transparent.

Overall benefit not only for capital owner and jobs but also for environment, should not only
be calculated for short term, but middle and log term benefit = the question of horizontal and
vertical investment (Waris!).

With tax incentives the state influences and distorts market mechanisms: By offering
incentives it attracts businesses, which, under regular competitive conditions, would not be
able to survive and would therefore not invest.

It is also obvious that such a policy normally privileges foreign investors over domestic
investors.

=> You asked the question “What are we saying if government itself does business? For
example by creating conditions which make it a monopoly so that competitors do not
have a chance.” = My caution: This is economic policy, i.e. much more than taxation.
Do not get lost.

4 Wealth taxation
4.1 Why wealth taxes?

First, wealth taxes are also increasingly seen as an instrument to foster equity. This
view has received prominent support by Piketty’s (2014) historical analysis of wealth
distributions in industrialized countries. The argument goes that wealth tends to concentrate
due to higher returns to capital than growth, which is particularly acute in ageing societies. A
tax on wealth is expected to counteract both widening wealth inequality within populations
and its transmission to next generations.
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Second, political influence increases with income (“one dollar, one vote™), and second,
that the political participation of poorer populations increases with income, resulting in
redistribution increasing with the relative wealth of populations at the bottom of the income
distribution. The over-proportional political influence of the wealthy bears risks to efficiency
via securing means of rent-seeking; "’indicative cross-country evidence suggests that wealth
inequality is damaging for growth notably when coupled with political influence (Iara, 2015).

Finally, more tax revenue from specific assets, residential property, is seen to improve
the growth-friendliness of taxation systems (see below, 4.4.2#)

4.2 Context issues of wealth taxation

The first question is, whether current and existing law contains provisions which
would make it possible to link wealth taxation with existing provisions, or whether there is
nothing in the existing constitutional and deriving tax code so that one has to start from a
blank slate. Linked to this are also preconditions enabling tax authorities to do a proper
assessment of wealth and potential income deriving from it.

This brings up the second legally relevant issue, namely, whether authorities are able
to know who controls and owns what wealth-tax relevant assets, i.e. the question of
transparency. Here, for instance there is a deficit in that: Tax authorities have no access to
income and ownership of wealthy people as they have insight into the financial situation of
dependently employed: The taxation procedure of dependently employed PAYE worker in
Kenya implies a revelation of income to tax administration. This is different for the wealthy,
whose tax declaration normally is self-declared, i.e. tax authorities are first of all bound to
accept it at face value without having an a priori chance to know whether the tax declaration
is comprehensive and honest.

Thirdly, one has to be aware of side-effects, for example: According to EU, a tax on
wealth is ultimately a tax on capital income, potentially at a high rate relative to a flow-type
base. Therefore the arguments for a lighter tax treatment of capital income also translate to
capital stocks. But from a policy perspective, the favorable tax treatment of capital income is
seen to encourage investment, notably by enabling more projects with positive expected after-
tax return. Or: due to its higher mobility, taxes on capital income other than real estate are
considered more distortive than on labour, hence justifying lighter burdens. Or: If capital is
taxed too high, there is danger that it moves out of the country etc. Obviously, a wealth tax
should not endanger jobs for ordinary people. On the other side, the question is also legitimate
how much those argument are merely an excuse for avoiding the imposition of wealth
taxation.

A fourth legally relevant issue is that private and corporate wealth holder have many
ways to minimize their tax burden, because of the availability of national and international tax
loopholes. These enable them to minimize their tax bill by, e.g., shifting the ownership of
assets out of the country into low-tax areas. Or: Because they can pay legal experts to hide
their assets in trusts and foundations. Or: Because they have a number of more informal ways

" The over-proportional influence of the affluent to tilt political deliberations in their interest has
received attention in the context of financial regulation in the United States in particular. Indeed the
large wage premia in the financial industry developed over the past decade in the UK and the US
appear to relate to the ability of the sector to enjoy and share rents. On the role of political lobbyism in
the incomplete implementation of the Dodd-Frank act more recently see Rivlin (2013), quoted from
Oxfam (2014).
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to influence the definition of tax laws and tax procedures or asking for exemptions and rebates
either through outright corruption and bribery, or through forms of lobbyism

4.3 Categories and means of wealth taxation

Wealth taxes are taxes on a stock of assets. Wealth tax (also called a capital tax, equity
tax, or net worth tax) is a levy on the total value of personal assets, including owner-occupied
housing; cash, bank deposits, money funds, and savings in insurance and pension plans;
investment in real estate and unincorporated businesses; corporate stock, financial
instruments, currency, titles and derivatives, luxury items (planes, car, boats, jewelry, gold,
art) and so on.

Although there are many types of wealth taxes, and with very different
characterization between them, we consider that they can be grouped into two major
categories: (i) taxes levied on the holding or ownership of specific assets — usually immovable
property; and (ii) taxes levied on the taxpayer’s aggregate net-wealth. More specifically,
wealth can be taxed in several ways2

First and applying the distinction between de-facto “earned income” from own labour
and “unearned income” i.e. from invested capital (interest, dividends), rent from real estate
and property, there are argument to tax the latter with a higher progressive income tax rate.

Second: Tax on potential-future income from wealth assets, as explained in chapter
I/IV/2.1.4.*' Here, one may grant privilege to offset de-facto losses in some years with gains
in other years, making it possible to pay the tax without having to sell or putting loans on
assets. Obviously however, this concession also opens doors for tax avoidance.

Third: Tax on net value according to market value of assets minus liabilities (taxation
of wealth substance). This might require selling property for the purpose of paying tax if there
is no income whatsoever and diminish the substance of wealth

Finally: Tax on wealth transfer, e.g. on gifts and inheritance.

Obviously, category Nr. Three is highly problematic since it may indeed reduce the
substance of wealth, which poses questions regarding the rightfully entitlement of a wealth

20 The following is leaning on presentation and explanations elaborated in the context of the German Country

Study and its relevant chapters on wealth taxation.

! According to some theories, today’s value of wealth expresses the sum of all expected future income from the
assets making up wealth. Thus, annual income therefore is an annual advance upon the sum of all expected
future income. If therefore the sum of all future income from wealth assets represents the values of today wealth,
then today’s income represents a fraction of today’s wealth. In mature national economies the coefficient
between those two entities is called “present value factor” (Barwertfaktor) which remains largely unchanged and
enables future calculations and projection. “Mature” means that no unexpected developments (e.g. wars,
inflation...) impact and distort the relationship between wealth and income, but that a normal development
stabilizes the correlation between wealth and income. From then on, the only factor determining the present
value factor is economic growth. Accordingly, in the calculation of tax rates of national wealth taxes, the
assessment of expected future income (Sollertrdge) is the key for the practical implementation of wealth

taxation.
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holder to keep and enjoy that for which he laboured hard. There are, of course arguments,
why this could nevertheless be justified: Most importantly that no fortunes are merely due to
the labour of a “high performing” and “risk taking” individual, but also due to contributions
by the community, such as infrastructure, institutions safeguarding the rule of law and
protecting the right to private property, the contribution of many workers in factory to
increase the wealth of a business and generated its income etc. However, because of this
ongoing discussion, we want to put this on the backburner and want to consider rather options
1,2 and 4

Regarding the first question asked above (4.2.) having legal implications, namely, whether
constitution and tax code offer starting points for wealth taxation or whether one has to start
from a blank slate the answer for Kenya is, that provisions are in place:

4.3.1 Duties and lease rates

First, there are some duties which are charged on wealth relevant assets.

Tabelle 7 Duties and lease rates

DUTY
Creation or increase of share capital 1%
Transfer of stock or marketable security(except quoted 1%

securities, which are exempted)
Registration of debentures, mortgages and charges 0.1%
Transfer of immovable property:

Within a municipality

Outside a municipality 49
2%
Lease:
Between 1 and 3 years 1% of annual rent
Over 3 years 2% of annual rent

Source 5 (Deloitte, 2017)

=> Are they collected as Withholding Taxes? If yes, it needs to go to the next chapter

4.3.2 Withholding taxes

A number of wealth relevant taxes are collected as Withholding Taxes at the source of
income. For example, they are levied on certain types of payment made to oversea companies
before the money leaves the country. This means that they are technically levied on a foreign
companies, even though the tax is withheld by the local company sending it. In Kenya, the tax
is levied on income from:

e interest from financial institutions at 15%, interest on bearer certificates at
25%, on interest from bearer bonds 10%.
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¢ Income from dividends is taxed at 5% for Kenyans, 10% for non-Kenyans 10,
royalties paid to a resident is taxed at 5% for Kenyans and 20 for non-
residents.

e Insurance commission and service fees are taxed for residents 5% (or 20% for
non-residents, unless an applicable tax treaty provides otherwise), and
insurance brokerage is taxed at 10%. (Deloitte, 2017)

However, there are numerous exemptions with Withholding taxes, e.g. if dividends or
interests arise in SEZs (see above#), for resident companies controlling more than 12.5%
shareholding (PKF, 2016, p. 7), or if there are relevant provisions in DTAs (see above#)

Equally, there may be complex cases for dividends, if compensating taxation arises,
e.g. “if non-taxed income is distributed, e.g. capital gain or profits on capital allowances.”
Compliance here is established via a Dividends Tax Account “which captures the movement
of dividends received and paid and takes into consideration taxes paid.” (PKF, 2016, p. 7)

Regarding the taxation of income in the form of interest: “Interest incurred wholly and
exclusively in the production of income is tax allowable”, this is only restricted if a company
is controlled by a non-resident with four or fewer resident persons. “Here, the Commissioner
of Income Tax is empowered to prescribe the form and manner in which deemed interest is to
be computed. Realized foreign exchange losses are deferred as long as the Company is thinly
capitalized.” (PKF, 2016, p. 7)

= ?77?1f you go to the Commissioner: How “discretionary” is he? My guess is that he
is more business friendly than revenue friendly. This sounds pretty intransparent and also
lacks transparency.

4.3.3 Capital Gains Tax

The most interesting case is the re-introduction of the Capital Gains Tax. It has to be
seen on the background of the booming real-estate and real property market and rapidly
increasing trade at the Nairobi Stock/Securities Exchange, which by now is second in Africa
after the Johannesburg Stock Exchange. Capital gains tax is charged on the profit realised
from the sale of an asset that was purchased at a lower price and mainly affects sale of stocks,
bonds, precious metals and property.

The Kenyan CGT was suspended since 1985 and has been re-introduced effective 1*
January 2015 with a rate of 5% of the net gain or the transfer of property situated in Kenya. It
is a final tax and cannot be offset against other income taxes. “However, transfer of securities
traded on any securities exchange licensed by the Capital Markets Authority is not chargeable
to tax,”** which applies, for example, to the Nairobi Securities Exchange. It is a complex tax
since it is levied “when a company or individual sells an asset for a higher value than it
receives it”, which is complicated “where inflation rates are high”.

This is why often a Property Transfer Tax is preferred which is charged at a lower rate
on the whole value of the sale. (Hearson, 2015, p. 22)

When the re-introduction was first proposed in the 2013/2014 Budget Speech, the
private sector went immediately into a defensive mood. There was a Stock Market fall and
plenty of talk about penalizing investors (Tax Justice Network Africa; Christian Aid, 2014, p.
65). Its implementation and collection is contested up to the present day and in the Budget
2017/2018 it was said that it is still under review (Rotich, 2017, p. 39).

22 See http://www.kra.go.ke/notices/pdf2016/Capital Gains Tax- Guidelines April,2016.pdf
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Currently, KRA wants to increase revenue generated by the Capital Gains Tax to a
contribution of 7% of total income tax revenue. Here, KRA will propose to align the CGT rate
with other CGT rates in the region (= in order to avoid avoidance maneuvers??) and a
modification of the iTax system so that CGT will be paid in a single process via the iTax
system together with the Stamp Duty, which, for example needs to be paid in the case of
purchasing and transferring ownership of land (Kenya Revenue Authority, 2015, p. 49).

4.3.4 Discussion

Kenya has provisions in place, even though the most critical wealth tax regarding the
perpetuation of social inequality, the taxation of inheritances and gifts, does not exist as yet.

However and regarding Withholding Tax and Capital Gains Tax: Given the plentitude of
exemptions and technical imprecise definitions, existing laws are difficult to administrate (see
#loopholes)? Experience suggests, that, if such a number of concessions are in place, robust
auditing and verification on part of the tax administration is required to check on the
compliance.

4.4 Income from real estate and real property®

4.4.1 Definitions

This chapter links with IV/# of this report and the explanations given there regarding the
differences between public, communal and private land as well as free- and leasehold.

It is also important to realize that the concepts of real estate and real property refer to different
“bundle” of ownership and rights:

1. Realty is the broad definition for land, real estate, and real property.

2. Real estate is defined as land plus its man made improvements added to it. like fences,
houses, and driveways.

3. Real property is land, real estate, and a “bundle of rights”. The latter consists of five
rights, the right to possess, control, enjoy, exclude, and lastly dispose. So basically
you can possess, take control, enjoy, exclude others, and then dispose of your real
property as you wish as long as you do not break state and federal laws.**

4.4.2 Why is taxation of real property of importance?
Taxing real property is attractive and justified for the following reasons:

e [t is taxing a source of income for which its owner does not have to work.

e Taxes on land and residential buildings have received support by the OECD (2010) ’s
analysis on taxation and growth, based on the assertion that such taxes are not
distortive, i.e. they affect labour supply, investment, human capital investment, and
innovation decisions to a lesser degree than other taxes, and are more difficult to
evade (lara, 2015).

 Prepared by Roy Kelly, Duke University. Property is defined in the law (Eighth Schedule to the
Income Tax Act). It includes land, buildings and marketable securities.

* Guerra, Bill "Realty Vs Real Estate Vs Real Property". Retrieved from: http:/EzineArticles.com/1439789
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e It cannot be relocated into tax havens.
e It is one of the oldest wealth tax in history and it is absolutely underutilized currently

Article 209(3) (a) of the Constitution of Kenya gives County governments the power
to impose property taxes. Land rates are just but one of the many kinds of property taxes that
the County governments can impose. Such kind of property taxes plays a major role in the
financing of local authorities. Land rates are an avenue by which County Governments are
meant to raise revenue to supplement what the National Government is devolving in order
ensure the respective development agenda is achieved.

Counties use different rates and are based on the percentage of the site value.”” Land tax is a
local tax with rates varying depending on the location of the land. Land tax applies to land
regardless of whether or not income is earned from the land. Land includes: vacant land,
including vacant rural land, Land where a house, residential unit or flat has been built.

Important criteria therefore to determine the tax are:

1. The market value of land.

2. Value of land increases as it is serviced with good roads.

3. Water, sewage system.

4. Street lights and other security systems (Real Estate Property Blog, 2013)

Once serviced the land is considered usable as zoned for settlements, industrial or agriculture.

4.4.3 The problem of ownership, valuation and registration

A major obstacle on the way to tax real estate is, however, ignorance regarding
ownership.

In Kenya, the fiscal cadastre information can be broken into two components.

First, there is a valuation roll that contains land information and values for properties taxed
under an ad valorem rate. This valuation roll is broken into the private valuation roll and the
public valuation roll and typically covers only land located in the established, gazetted area of
local councils.

Second, there is property tax information that is used for area rating purposes for land
outside the gazetted area of town and municipal/town councils. This information covers the
peri-urban areas that are taxed under a system of area rating. Although this area rating roll can
contain both private and public land, it is used primarily for government forests and large
farms. Rural agricultural land (if included in the tax roll) is typically taxed on an area basis
while urban land (or built up areas) is typically taxed on an ad valorem basis.

Property tax assessment is the responsibility of the local authority, which must identify a
valuer to prepare the valuation rolls. The valuer can either be a council employee, from the
Ministry of Lands or from the private sector. The valuer, as an individual, is responsible for
gathering the necessary land information, ascertaining a value, and producing the valuation
roll for the local council. The council then tables the valuation roll, informs the public, and
handles the objections. The valuation is then certified by the council and used for taxation
purposes.

With the exception of Nairobi, Mombasa, Nakuru and Kisumu, local authorities
depend on the Rating Department under the Ministry of Lands to create and update their
valuation rolls. All fiscal cadastre information is maintained on a manual basis: computers are

% https://kenya.eregulations.org/menu/117?1=en
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not used at all for fiscal cadastre maintenance. Valuation rolls were to be prepared every five
years but this was changed to every 10 years in 1991. However, the law does provide for the
production of supplementary tax rolls on an annual basis as required.

4.4.4 Property Tax Base

In Kenya, the Rating Act (cap 267), 1972 and the Valuation for Rating Act (cap 268), 1972 allows
local authorities to tax either land or land and improvements (e.g., buildings). They provides
for three types of rates: area rate based on the size and use of the land; unimproved site value rate is
based upon the capital value of the bare land and the site value; and improvement rate is based on the
land and improvements separately. The Rating Act, 1972, provides extreme flexibility in defining the
tax base. Rating authorities may use an area rating, an agricultural rental value rate, a site value rate or
a site value rate in combination with an improvement rate. For area rating, The Rating Act (Section 5)
again provides flexibility to use one of five different options, including the use of a flat rate or a
graduated rate upon the area of land, differentiated flat or graduated rates according to land use or any
other method of rating upon land or buildings that the rating authority may resolve.

Although the first application of “Rating” in Mombasa in 1921 was based on land and
improvements (i.e., the annual rental value of occupied premises), all property Rates in Kenya
are currently levied only on land (real estate). Improvements (e.g., buildings and structures)
are not taxed.

There are different proceedings regarding public, communal and private land, freehold and
leasehold:

Public land (both central government land and council trust land) which is not yet
“registered” is also excluded from the private valuation roll although technically this land
should be listed on the public valuation roll and be liable for Contributions in Lieu of Rates.?
In addition, allocated council trust land not yet registered is not liable for either rates or
Contributions in Lieu of Rates.

Freehold: Most local authorities exclude “freehold” land, agricultural land less than 12
acres. This is especially true for agricultural freechold land. The arguments given are (a) that these
properties are already taxed through the agricultural cess, (2) that these properties do not receive local
authority services and (3) that these properties are not legally obligated to pay property taxes. Much of
the peri-urban land is not included in the tax base because the Agricultural Act which exempts farms
less than 12 acres. The only exception is when an agricultural plot is subdivided into residential use, at
which time, the local authority will include the property on the valuation roll.

Also private land are excluded in the area rating rolls.

=» Communal land
=>» Leasehold

%% The Rating Act (Section 23) stipulates that the Government mustpay an annual “contributions in lieu
of rates” (CILOR) to the local authority. This CILOR is, in essence, the property rates owed by the
government for its property. Although the Government owes Ksh 396 million (US$5 million) on an
annual basis ithas historically allocated only a portion of the liability. In FY 2000-2001, the
Government paid Ksh110 million (less than a third of what was owed). CILOR arrears are estimated
to be Ksh 2.55 billion
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4.4.5 Property Tax Rate

In connection to property, Stamp duty is levied on property transfers and leases at varying
rates, depending on the location of the property (see above 4.3.1#).

In Kenya, the Rating Act gives the local authority the power to set the tax rate. The tax
rate can be set either as a per unit rate in the case of area rating or as a per value rate in the
case of valuation rating. The unit area or the value rate can be either uniform or differential.
The differential rates can either be proportional or graduated based on land use, value, or size.
Local authorities are allowed to choose a valuation rate of up to four per cent without central
government approval. The Minister of Local Government must approve all tax rates higher
than 4 percent as a precautionary measure to protect the interests of the taxpayers.

The Table below indicates, municipalities and towns tend to rely on valuation rating
while counties tend to use area rating or a combination of area and valuation rating. Area
rating tends to be used for rural or agricultural properties while valuation rating tends to be
used for more urbanized properties.

Breakdown of Property Rating in Kenya (2001)

Type of Local Number of Number using Number using Number using

Authority Rating Valuation Area Rating both Area

Councils Authorities Rating and
Valuation
Rating

Municipalities 36 36 8 9

Towns 27 24 12 9

Counties 39 15 35 11

Total 102 75 55 29

Source: Ministry of Local Authorities, 2001.

Tax Example: Rent”’

Non-resident couple’s joint monthly rental income®®
Monthly Rental Income® 1,500 6,000 12,000
Annual Rental Income™ 18,000 72,000 144,000

*" The information contained in table above is marketing material only and is not written tax advice
directed at the particular facts and circumstances of any person and should not be relied upon.

** The residential property is jointly owned by husband and wife.

* Exchange rate used: 1.00 US$ = 101.00 KES
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= Taxable Income 18,000 72,000 144,000

Income Tax’!

Flat rate 12% 2,160 8,640 17,280
Annual Income Tax Due 2,160 8,640 17,280
Tax Due as % of Gross Income 12.00% 12.00% 12.00%

Source: (Global Property Guide, 2016)

Withholding tax on rental income reduced from 12% to 10% from 1* January 2017 (Deloitte,
2017).

4.4.6 Exemptions from real property taxation

=>» There are certainly other institutions and organizations tax exempt?? Also, probably,
foundations, tax haven based shell companies, political organizations such as the
National Youth Service... are profiting if they claim to be beneficial to the common
good? Ownership by trusts, political parties.... There are probably provisions for all
sorts of “institutional loopholes” clamouring for exemptions here

Applications are made occasionally in relation to certain properties which are deemed
originally vested in or purchased by trustees, whether diocesan, parochial, relating to schools
or local sporting or cultural associations, etc. They may one way or another be regarded as
property held on charitable trusts. It is usually desired to establish the title of the current
trustee(s) to such property who may also desire to dispose of such property.

The trustees and their successors are presumably in occupation of such property jure officii —
by virtue of the fact that they are in occupation in their capacity as trustees in succession to
their deceased predecessors.

Section 27 of the Valuation for Rating Act (Cap 266)** provides that lands used directly and
exclusively for the following purposes are exempted from being valued and thus assessed for
land rates:

%% Estimated values. Income-generating expenses are deductible when calculating taxable income.
However, Nonresidents earning rental income from real properties is subject to a withholding tax at a
rate of 12% on the gross rental income received. Taxpayers may elect to be taxed on their net income
at a flat rate of 30%. Income-generating expenses are deductible when calculating taxable income.

*! Gross rental income earned by non-resident individuals is taxed at a flat rate of 12%. /p>

32 See Chapter 266 of the Valuation for Rating Act, Subsidiary Legislation revised 2015. Under the law, rates in

Kenya are payable by individual property owners, business and the government. They are payable to the local
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(1) For public religious worship;

(11) For cemeteries, crematoria and burial or burning grounds;

(ii1))  For hospitals or other institutions for the treatment of the sick;

(iv) For educational institutions whether or not wholly supported by endowments or
voluntary contributions, and including the residence of students provided directly
by educational institutions or forming part of, or being ancillary to, educational
institutions;

(v) For charitable institutions, museums and libraries;

(vi) For outdoor sports; and

(vil)  For National Parks and National Reserves.

The Church has as one of its main objective of the promotion of the spiritual and social
welfare of the community as a whole. Accordingly, its land is used for the primary purpose of
holding regular congregational worship thereon. However they may develop buildings
through which rent obtained there from is used to supplement the donor funds used up in the
Church’s charitable work. In essence, this qualifies them for exemption from payment of land
rates under section 27 of the Valuation for Rating Act (Republic of Kenya ,Law of Kenya,
2015).

A burning issue that needs to be addressed is, is the church’s land being used for business?
Another issue that needs address is whether, entities owned by the church are for rental
income are for profit. In my view, the rental income merely supplements the donor support
received and it is used to fund its charitable activities as set out in its objects.

4.4.7 Taxation and effort to increase revenue
Residential and rental income, since 1* January 2016 (Deloitte, 2017):

e Ifresidential income surpasses 10 million KSh/annum, it is taxed with personal
income tax.

e Ifresidential income does not surpass 10 million KSh/annum, it is taxed at a
rate of 10% of the gross proceeds.

e For other rental income, a withholding tax rate of 10% (since 1*' January 2017,
reduced from 12%) of gross proceeds has been introduced, but this tax will be
withheld by agents appointed by government.

The Government of Kenya is currently implementing a series of local government
reform initiatives through its Kenya Local Government Reform Programme (KLGRP). The
ultimate KLGRP objective is to strengthen the ability of local authorities to improve service
delivery, enhance economic governance and alleviate poverty. It is expected that better
functioning Local authorities will lead to an enabling environment for improved economic
and social development ultimately leading to increases in incomes and to the alleviation of
poverty. The KLGRP was initially conceptualized in the early 1990s and became operational
in 1998. From its beginning, the local (County) government reform focused on (a)
rationalizing the central-local fiscal relationship, (b) enhancing local financial management

authority in which the property is located. Remissions are given for timely payments, while rate payers are

penalized for payments outstanding after the year they fall due.
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and revenue mobilization and (c) improving local service delivery through greater citizen
participation. The KLGRP reform strategy recognizes that successful local government
reform must focus both on the internal operating environment within the local authorities
themselves and the external intergovernmental environment—that strong local (County)
governments can only function well internally within a strong enabling external
intergovernmental fiscal environment. The key then was to strategically implement the
KLGRP reform initiatives, focusing first on establishing a rational external environment and
then linking those intergovernmental reforms to provide incentives to strengthen the internal
functioning of local (County) authorities. First priority was therefore placed on developing a
rational central-local government fiscal relationship. This led to the design, enactment and
implementation of the Local Authorities Transfer Fund (LATF) that was enacted into law in
1998. This LATF is the first intergovernmental grant system in thirty years and now serves as
the flagship of the KLGRP reform effort, providing a mechanism to link a variety of
important reform initiatives to the grant system such as improved local service delivery,
financial management, debt resolution, and revenue mobilization.

Improved local financial management and revenue mobilization are also critical
components of the KLGRP reform initiative. In 1999, the Government introduced the Single
Business Permit (SBP) system that replaced the previous system of multiple local licensing.
Linked to the establishment of the SBP, the Government developed a prototype Integrated
Financial Management System (IFMS) to assist improve the management, operation and
control of all local financial operations. This IFMS includes a property tax administrative
management system to assist in all operations related to tax base maintenance, valuation,
assessment, billing, collection, enforcement and taxpayer service.

The KLGRP property tax reform strategy was designed to be implemented within the
context of this broader KLGRP reform initiative. Linking the property tax reform as an
integral component of the broader local government reform effort provides the proper context
for the reform itself and builds on the existing political support and reform momentum—for
example, the establishment of the Local Authorities Transfer Fund, the Single Business
Permit and the Integrated Financial Management System. The KLGRP reform—and its
property tax reform component—will need strong and sustained political, policy, operational,
public and technical assistance support to be successful. One of the key KLGRP objectives is
to establish a sustainable local revenue mobilization capacity to generate the needed own-
source resources—to be combined with the central-local transfers—for improving local
service delivery, enhancing economic governance and alleviating poverty.

Most recently, KRA undertook an effort to improve the taxation of the real estate sector: “The
real estate sector in Kenya has witnessed an annual average growth rate of 7.2% over the last
6 years. Despite this significant growth, tax revenue from this sector has not been
commensurate with growth. To address this problem, KRA initiated a Real Estate Revenue
Enhancement Initiative in July 2012.” (Kenya Revenue Authority, 2015, p. 50). KRAs effort
involves amendments to the Income Act, e.g. for a monthly simplified flat rate tax regime on
gross rental income amongst individuals as well as administrative and enforcement strategies
(see #).

4.4.8 Discussion

The Kenyan legislation covering real estate and real property is incomplete and incoherent, it
is full of exemptions, it has not clear idea about ownership (tax base), there are
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inconsistencies regarding the taxation of ordinary citizens and wealthy persons (even if the
latter have free or leasehold, profiting from assets without paying taxes)

Regarding land ownership, its a tricky issue for this research project to answer is the
fact that, in varying degrees, the Catholic Church is also a major owner of real estate and real
property in Kenya. Thus the question arises, whether the church pays adequate tax on assets
such as land.

Registers are incomplete and manual — effort needs to be done to put it into computerized
form - KRA is doing it see VI#, but are they doing enough and fast enough.

Old laws, old practices, no reform and no investment into modernization: As if some
people are interested in preserving this intransparent status quo... The same applies to the
lowering of the Withholding Tax from 12 to 10%, which profits those who own property.

= Why is there no tax on “improvements” done to the land up to the present day, since
improvements certainly also improve income and rent from that property.

=>» Is there discussion to turn the tax from a land rate/tax on real estate into a tax on real
property?

Taxation relevant issues arise due to the ownership of real estate and real property of
citizens abroad. For instance President Kenyatta owns property in the UK. Here, ownership is
known and transparent. There are certainly many more cases where ownership is hidden
behind shell companies located in secret jurisdictions.

5 Transparency

At that stage it should be obvious that even ahead of outright illegal and criminal behaviour
many ambiguities and uncertainties could be resolved if there were more transparency
provisions regarding the asset ownership of private, corporate and criminal wealth holder.
This leads to the second questions already indicated above in 4.2. namely, transparency:
whether authorities are able to know who owns what and whether taxes due are being paid.
This, as will be shown, is a core problem for Kenya.

Enforceability: Tax administration can only administrate, investigate and enforce what it has
access to.

5.1 Banking secrecy vs. interest of tax administration to access
relevant information

=>» Banking secrecy and tax secrecy? How accessible are bank accounts and financial
information towards tax administration auditors investigators? > And how afraid are
tax auditors of doing the wrong thing and getting dragged to court?

As mentioned in the case involving Charterhouse Bank, the authorities were unable to
convince the courts that the money did not rightly belong to the beneficiaries, even though
there were substantial grounds to suspect that it was part of a laundering operation. The risk of
prosecution is also highlighted in another case involving Standard Chartered Bank, which was
found at fault by a Nairobi High Court in 2002 for breach of confidentiality when it reported
to the authorities a large cheque deposit from customs, made by one of its customers. The
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customer sued the bank for Sh600 million. Although the bank won the case at the Court of
Appeal in November 2004, it was nevertheless frightening for the banking fraternity because
the prospects of the customer being awarded such huge damages were real for the protracted
period that the matter was before the courts.

5.2 Corporate veil vs. interest of tax administration

=>» Legal protection by Corporate Veil in Kenya?
=> Legal Burden of proof provision for the tax administration? Both
o Nationally regarding the “initial suspicion” for obtaining a court order for
piercing the corporate veil
o Internationally for obtaining an information from other tax administrations
(depending on the regulation in DTAs, developing countries do not
automatically information but only upon request and if this request provides
sufficient reasons)

5.3 Discussion

This conflict can be resolved if the tax interest and the interest of the common good is put
above banking secrecy and corporate veil, as done in Germany, by arguing that tax secrecy
obliges the administration to protect privacy concerns of private and corporate wealth holder

The crucial point ahead of all taxation efforts is the establishment of ownership. Here, a
mix of legislative deficits, ambiguities and lack of resources constitutes a severe problem for
most taxation regimes. Frankly, and I say this with as a much respect as I can muster, it is the
foregoing combination of flippancy and avoidance when confronted with pointed questions
about Kenya’s sordid past that has hindered if not stymied the country’s efforts at righting the
historical injustices — all directly related to acquisition of wealth (land) through “dishonest or
illegal means especially by powerful people” i.e. corruption.

Transparency related issues are even more important when it comes to illicit, illegal and
criminal wealth holder.

6 IFF relevant issues

6.1 Context issues

As indicated in chapter IV/#, tax evasion and (aggressive) tax avoidance are increasingly
considered to be part of IFFs. Tax evasion and avoidance are both phenomena that are
probably as old as taxation itself. Wherever and whenever authorities decide to levy taxes,
individuals and firms try to avoid paying them. Though this problem has always been present,
it becomes more pressing in the course of globalization as this process extends the range of
opportunities to circumvent taxation while simultaneously reducing the risk of being detected.

There is a national and an international dimension to it
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= What do we have to write about the national dimension of tax evasion and avoidance?
The ease with which shell companies can be obtained according to national law?

The international dimension of tax evasion and avoidance can be divided into two stylized
strands: On the one side, one can find — legal or natural — persons taking advantage of
differences in tax laws or rates and the resulting tax liabilities between countries resulting in
attempts to shift tax liabilities to low-tax countries. This starts with efforts to reduce tax
payments in a private environment, e.g. tax-induced cross-border shopping and tank-tourism,
and ends with the flight of financial capital to low tax destinations or tax havens.* On the
other side, the international dimension of tax evasion and avoidance covers all kinds of tax
evasion and avoidance activities which occur as a result of international trade, the
international division of labour, and international competition for foreign investment. In this
field, one can find multinational enterprises’ (MNE) tax-driven shifting of profits, tax evasion
and avoidance against the background of investment incentives and special enterprise zones,
as well as various kinds of VAT and tariff fraud accompanying international trade in goods
and services (Gesellschaft fiir Internationale Zusammenarbeit, 2010).

Both strands are connected by tax advisors and tax consultants: As reported in I[V/#, the
situation is made even more difficult by the practice of private, corporate and criminal wealth
holder regarding illicit options available via tax havens and secrecy jurisdiction. A new report
regarding the practices of the “Big Four” illustrates, as did already Luxembourg Leaks, that
those are specialized to offer tax saving packages to “clients” which are so difficult to
examine that they can be pretty save that any transgression of the border between the legal
and illicit will not be uncovered and brought to justice.’* The strong presence of the Big Four
in Nairobi and the fact that a number of those working at them are among Kenya’s top
recipients of “Supersalaries” indicates that also Kenya offers a profitable market for those
companies (see VI/#). And: Those companies are only the tip of the iceberg regarding the
presence of highly paid tax specialists working self-employed or in associations of minor
importance.

33 The International Tax Compact (ITC) is an international initiative to fight against tax evasion and
inappropriate tax practices in developing countries. The German Federal Ministry for Economic Cooperation and

Development (BMZ) has launched the initiative and commissioned GIZ with the implementation.

3 “It is estimated that between US$7.6 trillion7 and $21 trillion8 of wealth is held in secrecy jurisdictions. If this
is only possible because the apparent depositories for this illicit wealth can secure the local tax and audit services
of the Big Four firms in the secrecy jurisdictions where these funds are reported to be located, then it follows that
the operations of the Big Four firms are at the heart of the tax-haven world.” P. 6 of Murphy, R. et al. (2017)
The Big Four — A study in opacity. European United Left/Nordic Green Left, Strasbourg.
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6.2 Legal provisions to prevent IFFs

6.2.1 National

6.2.1.1 POCAMLA 2009

The POCAML Act is to ensure Kenya’s compliance with anti-money laundering standards set
by the intergovernmental Financial Action Task Force on Money Laundering (FATF), which
promotes policies to combat money laundering and terrorist financing globally. The AML Act
(2017) further requires financial institutions to submit suspicious transactions and cash
threshold reports to the FRC, which uses the reports to gather financial intelligence.

However, it is worthwhile to read its small-print, which is done by the Mutual Evaluation
Report of ESAAMLG (2011), written by a group of external experts checking the framework
and implementation of AML provisions in Kenya:

The Proceeds of Crime and Anti-Money Laundering Act of 2009 (POCAMLA) is the primary
framework. Among “major profit generating crimes” tax evasion is not listed, but robbery,
thefts, economic crimes, corruption and drug offences” (ESAAMLG, 2011). In 2011, the
Mutual Evaluation Report of the ESAAMLG states that provisions for criminalizing ML have
not yet been implemented, no investigations and prosecution under POCAMLA has been
executed and a FIU has not yet been established.

=> Whats the status here? The FRC which in the ESAAMLG was said to be missing
exists by now, see VI/#)

In detail: Preventive measures, Financial Institutions (Nr.18-38)

Following POCAMLA, preventive measures as far as financial institutions are concerned has
been advanced. Nr. 18 of the report states, however, that POCAMLA does not prohibit the
“keeping (of) anonymous accounts or accounts in fictious names”, but expresses the optimism
that “the effective application of the provisions of the POCAMLA should prevent the keeping
of anonymous accounts or accounts in fictious names.” Likewise, “numbered accounts are not
directly addressed under the POCAMLA.” It is surmised that reporting institutions “take
reasonable measures to satisfy itself of the true identity of any applicant for business..:”

Nr. 19 states that financial institutions are required to identify the customer. But: “This
requirement does not cover legal arrangements. The requirement applying to beneficial
owners under the POCAMLA falls short of the standards as the law does not adopt the FATF

29

definition of the term ‘beneficial owner’.

Nr 23 deals with restricted applicability of a “secrecy overriding provision” whose purpose
would be to facilitate investigation. “The restricted scope of the provisions under section 17 of
POCAMLA cases serious doubt on the ability of financial institutions and other competent
authorities ... to access or share information for AML purposes.”

These are just some of the weaknesses of the POCAMLA evaluation of regulations addressing
cooperation and reporting requirements by financial institutions as of 2011.

In detail. Measures regarding Designated Non-Financial Businesses and Professions
(DNFBPs)
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Nr. 39 excludes explicitly important professional groups who are known to facilitate illicit
financial flows elsewhere, from AML obligations, namely “lawyers, notaries and other
independent legal professionals and Trust and company Service Providers.” = It would be
interesting to know whether professional groups which are not listed in this chapters, are also
de facto excluded

In detail: Measures regarding Legal Persons and Arrangements and Non-Profit Organizations

Nr. 42 states that the unlawful use of legal persons in relation to ML “relies on an
investigative approach supplemented by a company registry and record keeping
requirements.” This poses the question of how much personnel is at hand for those
investigations and the quality of supplemented registry information. Here the report states that
“information kept by the registrar...pertains only to legal ownership and control (as opposed
to beneficial ownership.” The information in the registry “is not verified and is therefore not
necessarily reliable...Share warrants may also be issued to bearer and there are no measures
in place to ensure that they are not misused for money laundering and terrorist financing
purposes.”

Nr. 44 deals with Trusts, a major instrument of hiding wealth assets. Conclusion “The
measures in place ...are not sufficient to prevent the unlawful use of trusts...”

Nr. 45 states that NGO sector provisions may also be misused, mainly for terrorist financing.
—> Here the question is how Rotichs recent permission to upgrade “Islam Financing” may
impact here.

All in all: According to the preceding Evaluation Report, Kenya was deemed Compliant for 1
and Largely Compliant for 1 of the FATF 40 + 9 Recommendations. It was Partially
Compliant or Non-Compliant for all 6 of the Core Recommendations, equally all the other
recommendations receive an “NC” or “PC”.

=>» Etc. The point is that this report is of 201 1and some things might have improved on
the institutional side. But if those legal loopholes remain unaddressed the entire
regime is pretty useless!

6.2.1.2 POCAMLA 2017

On March 3, 2017, the Kenyan President, Uhuru Kenyatta, signed into law the
Proceeds of Crime and Anti-Money Laundering (Amendment) Bill. At present it
appears that the latest available version of the amendment bill is one that was
published in 2015; it is unclear whether the newly adopted law has further revisions.
Therefore, references to the changes in the law are to the 2015 Amendment Bill on the
assumption that those changes were adopted. Based on the 2015 amendment bill, the
2017 amendment is to strengthen the authority of the Financial Reporting Centre
(FRC) to issue instructions, directions, and rules. (Proceeds of Crime and Anti-Money
Laundering (Amendment) Bill, 2015, KENYA GAZETTE SUPPLEMENT, No. 190
(Nov. 26, 2015) (Goitom, 2017). The up to date bill of 2017 is in the Kenya gazette
Kenya Gazette Supplement No. 27 (Acts No. 3) ( Governement Printers, 2017)

44



Draft version, not yet officially authorized for quoting.

The Amendment Bill would strengthen the authority by affording the FRC the power
to impose civil penalties against persons (both natural and juridical) who defy its
authority. Specifically, in addition to other forms of penalty envisaged under the 2009
Act, the Amendment Bill states that a natural person who “fails to comply with any
instruction, direction or rules issued by the [FRC] ... shall be liable on conviction to a
fine not exceeding 5 million shillings (KES)” (about US$48,590). Proceeds of Crime
and Anti-Money Laundering (Amendment) Bill, 2015, § 4.) A similar violation by a
juridical person is, on conviction, subject to a fine not exceeding KES25 million
(about US$242,955). (Id.) If the violation is not remedied, the person responsible is
liable to pay KES10, 000 (about US$97) per day for up to 180 days. (Id.) (Goitom,
2017).

It improved some weaknesses regarding the DNFBPs by extending reporting
requirements to casinos, real estate agencies, those dealing in precious metals and
stones, accountants, non-governmental organisations and any business or profession
that the Minister of Finance, on the advice of the FRC, deems vulnerable to money
laundering. It also restates its application to not only money laundering violations but
also corruption, fraud, sanction violations and tax evasion (Cheramboss, 2017).

6.2.1.3 Anti Corruption & Economic Crimes Act

Tax evasion which is classified as an economic crime under the Anti-Corruption &
Economic Crimes Act.

6.2.1.4 Crime and Money Laundering (Prevention) Bill 2004

The most comprehensive and significant attempt to control money laundering and its
possible implications, such as terrorism financing, is being made through a proposed
piece of legislation, the Crime and Money Laundering (Prevention) Bill, 2004, which
has been presented to Parliament for discussion. The bill is the result of the work of a
national task force established in 2003, chaired by the Treasury and including 14
government agencies and seeks to meet the 40 recommendations issued by the
Financial Action Task Force (FATF) on combating money laundering. The bill
proposes to enable the authorities to identify, trace, freeze and seize or confiscate
funds from the proceeds of all crime, including corruption, drug trafficking and money
laundering. It proposes the establishment of a Financial Intelligence Unit (FIU) to
collect and collate information on suspicious transactions and report to the relevant
law enforcement agencies (Warutere, 2006). Another proposal is to establish a special
fund into which all proceeds from money laundering will be credited to support the
FIU and anti-money laundering law enforcement agencies.

However, a weakness of the proposed legislation is that the proposed FIU will not be
an executive law enforcement agency and its role will be restricted to providing
information. The fate of investigations will depend on the efficiency of the law
enforcement agencies to whom such information is passed on. It is likely to face
similar difficulties between investigation and prosecution to those experienced by the
KACC, which investigates economic crimes but has no powers to prosecute. These
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remain the preserve of the Attorney-General. Moreover, the bill is likely to encounter
opposition when it is presented to Parliament for discussion and it is not certain when
it will be presented for consideration since Parliament was suspended by the President
following the November 2005 referendum on the Constitution. The earliest the bill can
be presented again to Parliament is early in 2006, after which it has to go through two
readings before it is taken through the third and final reading, following which it is
then presented for Presidential assent before becoming law. This process may take
some time, especially if the members of Parliament push through amendments that the
Attorney-General has to deal with before presenting it again (Warutere, 2006).

6.2.1.5 Tax Procedures Act

The already mentioned Tax Procedures Act (above#) also has a strong IFF component to it:
For Kenya, the enactment of the Tax Procedures Act (TPA) in Kenya in 2015, and the politics
surrounding the infamous Panama Papers has ignited debate on the distinction between
permissible and impermissible tax avoidance. This arose from the need to maintain an
intricate balance between tax collection and the rights of a taxpayer to legitimately, and now,
morally, minimise their tax liability which, as the court held in the Bata case, is an involuntary
obligation. *°

6.2.1.6 The Prevention of Terrorism Act and the Proceeds of Crime and Money-
Laundering (Amendment) Act of 2010

Kenya joined the other East African Community (EAC) member states in the fight
against money laundering by enacting the Proceeds of Crime and Anti-Money
Laundering (AML) Act. The legislation came into effect on June 28, 2010, and aims to
enable the identification, tracing, freezing as well as seizure and confiscation of the
proceeds of crime.

6.2.1.7 Public Officers Ethics Act of 2003

The Public Officers Ethics Act of 2003 was specifically designed to enforce a code of conduct
for all public officials, it nevertheless has provisions that are significant in relation to
corruption and money laundering. One of its important provisions is the annual declaration of
wealth by all public officials and their families. Although the law applies to all public
officials, the main focus of public attention is on the President, members of the Cabinet,
senior civil servants, judges and judiciary officials, heads of state corporations, senior police
and military officials and the other senior-level public officials in such positions of authority
as to be able to influence government contracts and policies for their personal gain. The logic
of this focus is quite clear, given that some of Kenya’s wealthiest elite have either been, or are
still, in government and the source of their wealth can be traced to their ability to influence
government supplies and policy decisions in their favour, or to favour their families and

3% Read more at: https://www.standardmedia.co.ke/article/2000204468/when-tax-avoidance-is-not-criminal.
More over the following subsidiary legislation are other tools set forth to bolster tax evasion, The Anti-
Corruption and Eonomc Crimes Act, 2003 (No. 3 of 2003), revised Edition 2016 [2014] Published by the
National Council for Law Reporting (Kenya Law Reporting, 2016)
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kinsmen. This is true of the Kenyans who served in senior positions (such as chiefs and
district administrators) during pre-independence British rule, as well as the public officials
who served both the first government, under President Jomo Kenyatta (1964a€”1978) and the
second one, under Daniel arap Moi (1978-2002). Such officers enjoyed a host of officially
sanctioned opportunities, including allocations of farmlands and urban houses constructed by
the government, foreign scholarships for their children and relatives and access to cheap
credit from state financial institutions. Moreover, there were numerous cases of their being
involved in collecting kick-backs from government contracts and being largely responsible for
public fund rip-offs through highly inflated contracts for government supplies. Despite the
anti-corruption stand professed by various regimes, the trend seems to have continued in the
sense that, even those elected to power, has crossed the valley from modest wealth to fabulous
riches. This raises public suspicions that some of the senior public officials are involved in
money laundering through public supply contracts that benefit them directly or indirectly
because of their positions of influence.

Kenyas constitution requires public officials to seek approval from the Ethics and Anti-
Corruption Commission (EACC) prior to opening a bank account. The EACC denied
permission to 146 government employees to open foreign bank accounts.*

6.2.1.8 Other regulation

Below the level of national legislation, also professional groups and service provider can issue
binding rules and guidelines for their members, e.g. the National Stock Exchange, the Central
Bank of Kenya or the Capital Markets Authority.

In late 2005, the Central Bank of Kenya distributed an update of prudential regulations to
banks and financial institutions, which include a chapter on the proceeds of crime and money
laundering, aimed at “prevention, detection and control of possible money laundering
activities”. The regulations, published on 15 November 2005, enhance regulations issued in
September 2000, which require banks to identify and report suspicious money transactions to
authorities for further investigation. The new regulations stress that banks should ‘know their
customers’ and thus they should identify their customers and the sources of funds deposited in
their accounts. Banks are required to insist on proper identification for accounts being opened
with them and it is the responsibility of the management and directors of the banks to ensure
that their staffs are ‘adequately’ trained to judge whether the customers are involved in
suspicious transactions. Some of the indicators of such suspicions include customers making
frequent, large cash transactions or converting funds from Kenya shillings into foreign
currency and vice versa. (Central Bank of Kenya, 2013). However, it remains to be seen
whether the banks will vigorously enforce these regulations, particularly among their existing
customers, without exposing themselves to the risk of reprisals for breach of bank-client
confidentiality.

In March 2015, the Capital Markets Authority listed new guidelines requiring brokers to
adhere to enhanced internal controls. The brokers are required to assess the risk levels of

3% http://www.knowyourcountry.com/kenyal 111.html
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clients, by checking their backgrounds and assigning them risk ratings, and to report
suspicious trades and transactions above $10,000 to the FRC.

6.2.1.9 Discussion

A law which has so many loopholes as the POCAMLA 2009 suggests that the intention of
combating IFFs is not too serious. If experts spot those loopholes head-on one can safely
assume that private, corporate and criminal wealth holder and their lawyers and tax
consultants spot them as well.

6.2.2 International

Regional common markets pose challenges which need to be removed by cooperation: Kenya
is a member of two regional blocks, the EAC and COMESA, which have not harmonised their
tax regimes. An added problem is the comparability and ability of revenue authorities in
member countries, and their capacity to enforce compliance. There is also the issue of
exemptions granted under the EAC Customs Management Act to promote the development of
infant industries, which are not effectively monitored. ( African Development Bank Group,
2010)

In 2011, inspectors of the ESAAMLG observed:

Nr. 48 The Kenyan Authorities have ratified the Vienna, the Palermo and the TF Conventions.
The provisions of the Vienna and Palermo Conventions have been implemented to some
extent. The articles to the Vienna Convention are implemented in Kenya under various laws.
The articles are mainly provided for under the POCAMLA, the NDPSC Act, the Postal
Corporation of Kenya Act and other ancillary legislation such as the Extradition (Contiguous
and Foreign Countries) Act, Foreign Judgments (Reciprocal Enforcement) Act, Extradition
(Commonwealth Countries) Act and Witness Summonses (Reciprocal Enforcement) Act.
Kenya has enacted laws which provide for the implementation of provisions under Articles 6,
7,10, 11, 12-16 and 18. The articles deal with criminalisation of the laundering of proceeds of
crime, establishing an FIU, liability of legal persons, prosecution, adjudication and sanctions,
confiscation and seizure of proceeds of crime or property or equipment or other
instrumentalities used in the commission of a crime, provision of international cooperation on
confiscation, establishing jurisdiction over ML offences, extradition and mutual legal
assistance..... As at the date of on-site visit, there was also no mechanism to implement the
freezing measures for the purposes of the United Nations Security Council Resolutions 1267
and 1373.

Nr. 49 Currently Kenya does not have a comprehensive domestic law on mutual legal
assistance. In the absence of such a legal framework, the authorities rely on bilateral
agreements and executive discretions such as IGAD Mutual Legal Assistance and Extradition
Convention and the Harare Scheme, to which Kenya is party to provide mutual legal
assistance. The Attorney General is the designated competent authority for MLA matters. The
Foreign Judgments (Reciprocal Enforcement) Act provides for the enforcement of foreign
judgments on a reciprocal basis. The POCAMLA and the NDPSC Act also contain some
provisions relating to mutual legal assistance. The POCAMLA and the NDPSC Act provide
for a reasonable range of mutual assistance with the only limiting factor being that the
assistance which can be offered or requested is only in terms of an investigation or
proceedings relating to offences under these two Acts. (ESAAMLG, 2011)

In some areas Kenya improved, as, for example, on passing legislation on terrorist financing,
in other areas certainly further improvement could be made.
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Memorandum of Understanding on mutual legal assistance in criminal matters between
Kenya and Switzerland of 28 April 2016. In the words of the Swiss Ambassador Hacker it is
meant to “bring about an improved and enhanced co-operation between Switzerland and
Kenya when it comes to fighting corruption and to facilitating the repatriation of stolen funds
to the people it belongs to.” (Muga, 2017). Muga thinks that this is a game changing
agreement: “The thinking behind this change was not purely altruistic. There was an
awareness that the Swiss bank sector could only thrive if Swiss laws created a win-win
situation between Switzerland and other nations; and that Switzerland itself could not thrive if
it was seen to be a rogue state in the middle of Europe. And it is here that this new Swiss
policy becomes of great interest not only to Kenyans, but to many others in developing
nations.* This optimism comes in the context of the restoration of 2 million Swiss Francs
from a numbered account which is seen to be connected with the Anglo Leasing scandal (see
IV/#). Muga concedes that those 2 million SFr is “a very small slice of a very big pie”,
namely of 700 million USD overall damage of the Anglo Leasing scandal, but it is seen to be
the start of something into the right direction. And Muga sees that both MoU and restoration
of money would increase the attractiveness of Nairobi as an International Financial Centre,
being based upon the rule of law.

=>» Muga also mentions the UK as a similar game changer?

=> My problem with the Swiss is that they preserve their own advantage. [ would not
trust this MoU and would see what fruits it brings. But it is certainly a right step into
the right direction.

=>» Regarding the attractiveness of Nairobi as International Financial Centre — well, if you
think those centres are a good idea in the first place...

6.3 Loopholes

6.3.1 National

One has to distinguish between exemptions and privileges, conflicting laws and loopholes on
the other, even though both limit and restrict the application of (theoretically) good laws.
Exemptions and privileges are clearly defined, for example, so that dividends or
capital transfers are tax exempts when satisfying certain requirements. For example:
Particular concern raise the VAT exemption of the transfer of assets into Real Estate
Investment Trusts (REITs) and Asset Backed Securities (ABS) (KPMG, 2017) - REITs and

ABS can be mis-used! = See VII#. This, however, is not a legal loophole, but the misuse of a
legally permitted exemption and the consequence of government policy.

Conflicting laws are, if two regulations may be applicable, as, above, between banking secret
and the tax administrations interest to collect taxes and investigate compliance (#) or that a
CGT can be avoided by paying a property transfer tax (above 4.3.3#).

Loopholes, on the other hand, are ambiguities arising from the law which are open to illicit or
illegal exploitation. If, therefore, exemptions exist, they may be open to interpretation by
shrewd lawyers and tax advisors and, by misusing their stipulation, be turned into a loophole.

For Kenya, the issue of vagueness is the seeming vagueness within provisions of the
law governing enforcement of some taxes.

First, it is important to note that taxation with regards to income tax depends firstly on
the sources of income because income tax is charged from a specified source. It is equally,
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vital to understand what taxable income is. This is because it helps to establish what sources
of income are liable to income tax.

That said, the base of an individual’s income tax is what is referred to as income.
Nevertheless, income for the purpose of tax law seems vague in Kenya. The case in point is
Section 3 of the Income Tax Act which is the definition section. The seeming vagueness
arises from the fact that the section does not define income as such. Due to this vagueness, a
dispute may arise as to what merits as income.

From another point of view, however, it is worth pointing out that the Act does not
define income because sources of income keep changing. So this may have been intentional
by the legislators to accommodate as many sources of income as possible.. But such
vagueness can be exploited thereby reducing tax compliance.

Exemptions and legal provisions which may be turned into loopholes:

“Dividends received by SEZ develop and operators licensed under the SEZ act are
exempted from tax.” (PKF, 2016, p. 8) = German study: For clever tax advisor it is not
difficult to turn income from interest into income from dividends by using “complex hybrid
financial products”.

There are transactions which do not constitute a transfer for capital gains purposes,37
where one wonders whether those grey area exemptions cannot be used for avoiding tax

payments.
As indicated above (LegalprovisionsIFF#), Bearer Bonds and Bearer Certificates are

known instruments to conceal final beneficial ownership and hide crime resp. money
laundering.®

6.3.2 International

BEPS activities, e.g. misuse of transfer pricing....
http://www.businessdailyafrica.com/analysis/539548-3454622-format-xhtml-
er6h48z/index.html

6.4 Regulating the Kenyan “shadow banking” sector

Besides explicit legal provisions and loopholes, also the “enabling environment™ needs to be
observed. It is been illustrated in our introductory in I/IV/5.3.3 (“The formal, shadow and
other financial networks”) that instruments and mechanisms provided by the little regulated
shadow banking sector is instrumental in shifting and concealing (financial) assets and
property. Here, the question is whether Kenya has enough supervising institutions with
adequate authority and powers in place or whether the multiplicity of financial mechanisms
ranging from modern electronic payments, especially mobile phone based, to ancient
operations like Havallah or Hundi banking are channels enabling IFF in- and outflows.

*7 “Capital gains arising from the transfer of shares traded on any securities exchange licensed by the CMA are
not subject to CGT” (Deloitte, 2017)

3 http://lexicon. ft.com/Term?term=bearer-certificate
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The 2017/2018 Budget also changed legal framework in view of permitting Islamic finance
products to enhance financial deepening, granting them equivalent tax treatment with
conventional financial products (Rotich, 2017, p. 38).

=>» Is that subject to formal sector regulation and transparency or is it yet another channel
which can be used by Al-Shabab for IFF transfers?

6.5 Tax Amnesties

As explained in IV/#, Swiss Leaks and other data leaks indicate that also Kenyan citizens
hoard considerable assets abroad.

The Finance Act 2016 offers an amnesty on all taxes, penalties and interest for the years of
income ending on 31* December 2016 or before for taxpayers with foreign-earned taxable
income, provided that the income is declared in the tax return for the year ending 31%
December 2016 and accounts and returns for 2016 are submitted before 30" June 2018
(Rotich, 2017, p. 40). Still there is uncertainty because KRA did not yet publish guidelines on
that proposal by date of publication.

The Star newspaper reported’” that, in a move to get landlords into the tax net, government
and KRA offered “a one-year amnesty that ended June 30, 2016 that saw the taxman register
40,000 new landlords. This helped net tax to the tune of Sh10 billion.” In a survey previously
conducted it was revealed that only 12% of landlords are paying the taxes which they are due.

6.6 Discussion

=>» Urgent review of the POCAMLA 2017 needed in order to make it easier for
administrative and investigative authorities to really combat ML and TF.

=>» Also policy comes into place. If the government permits instruments such as REITs
and ABSs, bearer shares and bearer bonds in the attempt to make the Nairobi Financial
Center attractive, it is certainly aware that those instruments can be misused, but
taking this into account as a collateral side-effect, meaning, combating of IFFs is not
of primary concern, but the Nairobi International Financial Center.

=>» Loopholes: Are known loopholes closed with adequate speed? Or they tolerated/left
open?

=>» How much is government willing to learn from others experience about misuse, e.g.
Germany prohibited REITs and ABSs and there is also knowledge how tax exempt
dividends can be misused to disguise income from capital interest.

7 Taxation of the informal sector

Given the size of informal sector businesses and employment, a number of attempts were
undertaken to also collect taxes here. Most notable was the attempt to introduce a Turnover
Tax in 2007, or an advance tax applicable to owner of commercial and public service vehicles

** Ilako, C. (2017, June 3) KRA to appoint more agents in war on tax evading landlords. In: The Star. Retrieved
from http://www.the-star.co.ke/news/2017/06/03/kra-to-appoint-more-agents-in-war-on-tax-evading-
landlords_c1572994
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of at least 2,400 KSh/month (Institute of Economic Affairs, 2012a, p. 22f.). The Turnover Tax
Rate is 3% for turnover of up to 5 million KSh.

8 Green Taxes, taxes to correct market failures

Taxation can be used to deter socially unwanted behaviour, as has been indicated already
above (Excise).

Excise on plastic bags before its prohibition.

A recent example in case is the Kenyan governments attempt to replace current rates on
gambling, betting and lotteries by a uniform rate of 50% by also arguing that the gambling
market is inadequately regulated (Rotich, 2017, p. 39). Kenya is, together with South Africa
and Nigeria, Afrikas largest gaming market and gambling is very popular. It is probably due

to this that MPs rejected this proposal from the Budget and reduced the tax rate to
22230%222.%

=>» Market failure: Putting a price upon the overuse of non-priced national goods, which
is why CO2 taxes are introduced elsewhere. What is there in Kenya?

9 Social Protection, Mandatory Social Security
Contributions

9.1 Context issues

There is now broad consensus among policymakers that social protection is a powerful way in
the fight of poverty and promote inclusive growth. This international consensus is most
clearly articulated in the African Union’s Social Policy Framework (SPF), which was
endorsed by all African heads of state in 2009. The SPF explains that social protection
includes ““social security measures and furthering income security; and also the pursuit of an
integrated policy approach that has a strong developmental focus, such as job creation...” The
SPF commits governments to progressively realizing a minimum package of basic social
protection that covers: essential health care and benefits for children, informal workers, and
the unemployed, the elderly, and people with disabilities. This approach is echoed in the
United Nation’s Social Protection Floor Initiative. Across Africa, social protection has
become a mainstay in poverty reduction strategies and many countries have developed a
social protection strategy (Kenya Vision 2030, 2012).

Kenya has a long history of investing in social protection. Social protection in Kenya
is defined as “policies and actions, including legislative measures, that enhance the capacity
of and opportunities for the poor and vulnerable to improve and sustain their lives,
livelihoods, and welfare, that enable income-earners and their dependants to maintain a
reasonable level of income through decent work, and that ensure access to affordable health
care, social security, and social assistance.” (Kenya Vision 2030, 2012). Social protection is
increasingly seen by policymakers as a key means of reducing poverty and vulnerability.

This is reflected in numerous provisions of the 2010 Kenyan Constitution: The
Constitution of Kenya provides for basic rights to health, education, and decent livelihoods

0 Anyanzwa, J. (2017, June 7) Kenya: Gaming Tax Defeat Sets Back Kenya Budget Plan. Retrieved from
http://allafrica.com/stories/201706100115.html
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and is the legislative cornerstone for social protection in Kenya. Articles relating to social
protection within the Constitution include: Article 43 on Economic, Social, and Cultural
(ESC) Rights; Article 53 on Children; Article 54 on Persons with Disability; Article 55 on
Youth; Article 56 on Minorities and Marginalised Groups; and Article 57 on Older Members
of Society. Other provisions relevant to social protection include Article 27(4), which spells
out grounds against which discrimination is prohibited, such as gender and disability. Chapter
6 of the Constitution on leadership and integrity further seeks to ensure that public officers
render services to Kenyans in a dedicated manner and uphold the ethos of equity and equality.
Chapter 11 on devolution divides the country into 47 counties and specifies arrangements for
devolved government to provides for the well-being of all populations throughout the country.
Article 43(1) of the Constitution states that, “Every person has a right to social security.”
Article 43(3) elaborates further, stating, “The State shall provide appropriate social security to
persons who are unable to support themselves and their dependants. Taken together, the
Constitution thus offers a definition of social protection that includes safety nets, contributory
schemes, social equity, and social services (Kenya Vision 2030, 2012, pp. 9-10).

On that background and in 2010, a draft National Social Protection Policy (NSPP) was
produced that aimed to create a coordinated national framework for social protection. Various
policies and laws focus on specific vulnerable groups in the country. They include the
Children’s Act (2001), the National Policy on Older Persons and Aging (2009), the National
Policy on Youth (2006), the National Gender and Development Policy (2000), and the
Persons with Disabilities Act (2003). The main focus of these policies and laws is the
protection of the rights of the disadvantaged members of society and their ability to enjoy
these rights. (Kenya Vision 2030, 2012).

9.2 Non-contributory schemes

The main form of safety net support offered to poor and vulnerable populations has been
humanitarian relief (often in the form of food aid and or cash), which is mobilized by the
government and the international community in response to crises, such as drought and
floods. In many parts of the country, most notably Turkana and other Arid and Semi-Arid

Lands (ASAL), this type of response has become common, with emergency food relief being
provided to poor populations on an annual basis. The largest number is non-contributory, but
tax funded, 3 programs are contributory and funded by deductions from salary in form of
mandatory contributions.

Kenya’s Social protection programmes

Program | Beneficiaries | Number of | Funding Implementi | Transfe
me Beneficiari | Agency ng r
es Agency Type

A. Non-contributory Programmes

1.Agriculture

National 120,750 Govt. of Ministry of

1 Accelerated Small-scale Kenya Agriculture Farm
Agricultural poor (2010) (GoK), inputs
Inputs farmers (MoA)
Access WB
Programme
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(NAAIAP)
Nj 12,180
2 Jaa Farmers’ ’ GOK MOA Cash
Marufuku
Kenya groups | (2010)
(NMK) -
Component 1
Farmers’
Groups
Food and Household | 1,200 E
3 Agriculture members 2010 FAO ) rarm
Organisation | with (2010) nputs
(FAO) HIV/AIDS,
F Fi TB, and/or
armer First severe
Programme malnutritio
n
II- Education
Most ) 1,778,297 Ministry of
4 Vulnerable Schools in GOK, Education Cash
Children poor areas | (2009) DFID
(MoE
(MVC)
E ded 1,115,830 World
5 ot School- GoK, WFP | ¢ Food
' children (2009) Programm
Feeding* o
(WFP)
Home Grown | Schools in | 538,457
6 School marginalis GOK/JICA MOE, WEP | Cash
ed (2010)
Meals
(HGSM) areas
803,669
7 Regular Primary GOK MOE Cash
School school (2010)
Feeding children
Secondary Vulnerable | 66,570
8 Education secondary (2010) Gok MoE Cash
Bursary Fund | school
students
II1. Health and Nutrition
HIV/AIDS HIV 72,065 Several d
9 Nutrition clients on WEP implementi Foo
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ART
Feeding 1 OvCs | (2010) He
in affected agencies
households
Health Poor 59,982 UNICEF,
10 Voucher — women in 2010 GoK MoMS Cash
OBA Scheme | ASAL (2010) 0
areas
NMK 37,196
11 Component 2 School- GoK MoA Cash
children (2010)
IV. Social Cash Transfers
D Hunger Safety | Chronicall | 289,480%%* DFID Min. for Cash
Net y food 2010 the
Programme insecure, ( ) Developme
(HSNP), extremely nt of
) poor, Northern
Phase 1 Pilot Kenya
and
vulnerable and Arid
people Lands
Cash Transf 412,470 UNICEF
13 o L ove ’ DFID. | MGCSD | Cash
Orphans and (2010) WB,
Vulnerabl
ulnerable GoK
Children (CT-
ovO)
Older P 33,000
14 cat O™ | Older ’ GoK MGCSD | Cash
people (2010)
Transfer
(OPCT)
Peopl 2,100
15 Disability o GoK MGCSD | Cash
Grants disabilities | (2010)
and
institutions
serving
people
with
disabilities
Poor Several WEFP,
16 Urban Food households 5,150 Oxfam, Cash
Subsidy in donors
Concern
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urban areas

V. Relief and Recovery
General Food | Poor 2,180,058 Special
17 Distributi households 2010 GoK Programm Food
istribution and ( ) es,
(GFD)*
disaster WEP
victims
Supplementary | Poor 454,667
18 Feeding women 5010 GokK WEFP Food
(including and ( )
Mother &
oret children
Child
Nutrition)*
140,000 S | WEP
19 Food/Cash for | Vulnerable ’ evera Mini ;try Food and
Assets* communiti | (2010) donors of cash
es Northern
Kenya

Source: Authors (2011) and programme data.
Note: *These programmes are part of the WFP PRRO 2009-2013. **This figure is as of
December 2010. It assumes an average household size of 5.An average household size of 7 is
often used to report on HSNP beneficiary figures. A more current figure, as of the end of the
2012 fiscal year, and assuming a household size of 7, is 395,554. (Kenya Vision 2030, 2012)

9.3 Contributory Schemes

Contributory schemes are funded by its members and, invariably, the laws in this
subsector are developed with a view to protecting the contributors and/or beneficiaries. The
Employment Act of 2007 declares and defines the fundamental rights of employees, including
the definition of basic conditions of employment and the regulation of the employment of
children, among others. The Retirement Benefits Act of 2007 (amended in 2008) set up the
Retirement Benefits Authority (RBA) to oversee the collection and administration of
retirement benefits across the country. The RBA is charged with the “regulation, supervision,
and promotion of retirement benefits schemes [and] the development of the retirement
benefits sector...”*! The Pensions Act (revised 2009) provides for the administration and
management of pensions so as to minimise the risk of employees’ losing their savings.

B. Contributory Programmes

National
Hospital

Insurance

Formal and | 367,886
informal (2010)
sector

MoPHS

NHIF

Cash

*! Hakijamii Trust (2007).

56




Draft version, not yet officially authorized for quoting.

Fund (NHIF workers
National Formal and | 38,339 Ministry of | NSSF
Social Security | informal (2010) Labour Cash
Fund (NSSF)

sector

workers
C. Other

2 4 Ministry of

Civil Service | Civil 09,38 SO Cash
Pension servants (2010) Finance

9.3.1 Civil Service Pension

The civil service pension scheme is the government’s largest social protection
programme, and is managed by the Pensions Department within the Ministry of Finance. All
permanent and pensionable civil servants are members of the scheme, as established under the
Pensions Act (Cap 189) of the Laws of Kenya. Recipients can ask to receive one quarter of
the benefit as a lump sum while the rest is paid as a monthly pension of between Ksh 2,000
and 10,500 per month. The pension is paid to recipients upon their retirement at the age of 60,
although they can opt for early retirement at 50. In its present form, the scheme is financed
entirely from the national budget.**

=>» To look at the Salaries and Remunerations Commission as far as pensions funds is
concerned.

9.3.2 SSC funded institutions

Beyond tax revenue funded social assistance programmes, Kenya also has to insurance bodies
based upon mandatory social contributions, namely for health and pensions.

The National Social Security Fund (NSSF) was established in 1965 through an Act of
Parliament Cap 258 of the Laws of Kenya. The main objective of the Cap 258 was to provide
basic financial security benefits to Kenyan upon retirement. The Fund was set up as a
Provident Fund providing benefits in the form of a lump sum. On 24™ December 2013, NSSF
Act, No. 45 of 2013 was assented to thus transforming NSSF from a provident fund to a
pension scheme. The new NSSF Act has established two new funds: a pension fund and a new
provident fund. All employers with one or more employees are obliged to register with the
new pension fund. Membership in the pension fund is mandatory for all employed persons
between the ages of 18 and 60. Members of the old provident fund will be automatically
enrolled in the pension fund. Membership in the new provident fund is now voluntary for
employees covered by the pension fund. The transformation aims to offer social protection by
providing basic financial security benefits to all Kenyan workers either in the informal or
formal sector. It does this by compelling each and every Kenyan with income contributing a
percentage of his/her gross earnings alongside the employer. This in turn guarantees a basic
compensation in case of any eventuality e.g. disability, death etc.

2 Civil servants who entered public service from 1971 onwards also participate in the Widows” and
Children’s Pension Scheme established under the Widows’ and Children’s Pensions Act (Cap 195).
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National Hospital Insurance Fund (NHIF) is an autonomous State Parastatal that was
established in 1966 as a department under the Ministry of Health. The original Act of
Parliament that set up this Fund in 1966 has over the years been reviewed to accommodate the
changing healthcare needs of the Kenyan population, employment and restructuring in the
health sector. Currently an NHIF Act No 9 of 1998 governs the Fund. Governed by a Board of
Directors, the NHIF has a mandate to enable all Kenyans to access quality and affordable
health care services. Contribution to the Fund is mandatory for all salaried employees , NHIF
membership is open to all Kenyans who have attained the age of 18 years and years and have
a monthly income of more than Ksh 1000. NHIF is responsible for enrolling and registering
all eligible members from the formal and informal sectors. Contributions are based on a
graduated scale on income, but capped at a very low rate, thus not reflecting the earnings of
persons. Insurance covers those paying insurance and their dependents. The benefits package
includes coverage of inpatient expenses with the share of expenses covered determined
largely by the type of hospital. The NHIF’s hospital network is broken into three tiers of
hospitals. At “Contract A” hospitals, which include primarily government hospitals, NHIF
beneﬁciages receive comprehensive cover with no overall limit on the amount of benefits
received.

They are paid by both employer and employee and are payroll deductions, i.e. made from
one’s gross pay amount, that are taken from payroll cheques aside the taxes. They are also
exempted from regular collective bargaining, in which federations of employers and workers
trade unions regularly negotiate future terms of employment.

The NSSF is, however, not only financed by payroll deductions — it also includes income
from an investment portfolio, real estate and property and shares. The main private equity
held by NSSF is 11.2% of the issues share capital of the consolidated Bank of Kenya, Others
include the Nairobi City Council Stock. Listed Equities - The Fund is a leading investor on
the National Securities Exchange.

9.4 Discussion

Plenty of taxpayers money and SSCs for social protection

A huge number of programs and the risk of Ring-Fencing issue regarding the different bodies
(Waris, 2009), including facilitate corruption due to the absence of coordinated supervision
and auditing??

Is there a comprehensive analysis of how social protection programmes are doing a good job,
address the vulnerability of the population across the lifecycle?
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